
Federal Communications Commission DA 94.480

MEMORANDUM OPINION AND ORDER

By the Chief. Cable Services Bureau:

Before the
federal Communications Commission

Washington, D.C. 10554

I. On January 5. 1994. a petition on behalf of KTEH·TV
Foundation. licensee of Television Broadcasl Station KTEH
(Educ., Ch. 54). San Jose. California, was filed with the
Commission I claiming that Chambers Communications
Corp. ("Chambers"). operator of a cable television system
serving Nov·ato. California.~ had deleted the station as of
June 2. 1993. because it had determined that the Grade B
COntour of KTEH does nor encompass the system's cfnrinci­
pal headend located at Novalo at north latitude 38 06'47"
and west longitude 122°32'57" and, therefore. the station is
not a "local" signal within the meaning of Section 5 of the
Cable Television Consumer Protection and Competition
ACt of 1992. Pub, L. No. 102-385. 106 Stat. 1460 (1992).3
An oppOSition 10 this petition was filed February 3. 1994.
on behalf of Chambers.

2. In support of its request. KTEH states that it was
carried on the !'Iovato sv'Slem on March 29. 1990.' and had
been told verbally by Chambers that the Signal the system
received from KTEH was "excellenl." However. KTEH in·
dicates that by letter dated April 28. 1993. Chambers noti­
fieo it that it "'ould be deleted from the system on June 2.
1993. because the s\'stem headend was I,')cated outside the
predicted Grade B' contour of KTEH as filed with the
Commission. On OCtober 4. 1993. KTEH states that en·
gineers from both its station and Chambers jointly mea­
sured KTEH's signal at 90.5 dBu/m at the Novato headend.
Sub..equently. KTEH requested carriage a second time. but
it avers that it was again denied such carriage by Cham­
bers. KTEH argues that, pursuant to 173.683(b) of the
rules. the Grade B predicted contour curves of the station
should be modified to include the !'Iovato headend based
on actual signal strength measurements and it submits
maps and engineering data to support this request. KTEH

asks that the Commission rule that the Novato S\,stem
headend falls within KTEH's Grade B contour and order
Chambers to carry its signal.

3. In its opposition, Chambers states that it is nOt ob­
ligated to carry KTEH because it does not meet the defini­
tion of a qualified noncommercial educational television
station. See 1615(1)(2) (47 U.S.C. 535). Further. Chambers
argues that KTEH's reliance on an actual Grade B contour
is misplaced. Chambers maintains that 1615(1)(2)(8) of the
1992 Cable Act provides that the only approved definition
of an NCE station's Grade B service contour is that con­
tained in 173.683(a) of the Commission's Rules which
mandates the use of predicted, not actual, contours. Fi·
nally, Chambers argues that KTEH's claim that it provides

'good signal quality at the system's headend is irrelevant.
Chambers avers that there is no provision in the Act which
requires the carriage of an ineligible NCE station because it
provides a good signal.

4. We are not persuaded by KTEH's request to be consid­
ered local on the !'Iovato system. First. KTEH's reliance for
its reinstatement due to its carriage on the Novato system
as of March 29. 1990. is in error. SeCtion 615(c) stales that
"all cable operators shall continue to provide carriage to all
qualified local noncommtrcial educational telel'ision sla/ions
",-hose signals were carried on their systems as of March 29.
1990." (emphasis supplied). Section 76.55(b) of the Com­
mi~sion's Ru les defines a qualified noncommercial educa­
tional station as either one whose community of Ucense is
localed within fifty miles of a cable system's principal
headend or one whose Grade B service contour encom­
passes the principal headend. SiJ;'lce KTEH does not meet
either of these definitions. Chambers was not obligated to
continue its carriage on this ground. Further. w'hen the
Commission adopted its prescribed prediction method for
the calculation of Grade B contour in the miJ·1970·s. we
recogni:ted that the Grade B COntour was not a wall within
which all ser\'ices provided by a television station were
confined. and. therefore. the determination of its localion
by the most precise means available may not be well worth
the complication which might be involv'ed. Since the con­
tour prediction method. as prescribed b)' the Commission.
is primarily an administrative tool. it seems clear that
contours should be located by means which promote Ihe
most efficient administration. i.e .. by a relativel) simple
procedure which produces a speedy anJ unequiv()cal re­
suh. "{bar poli') sr;1I bolds true toda\' and ma\" "'ell have

en the intent of Con ress. in the 1992 able Act when il
i 1.1 73.683 al a~ the so e reference for rade B contour

definitions. Cognizant of the a ove pollC)', the Commi.... ion
IS herehy rejecting KTEH's request to redefine itS Grade B
contour relativ'e to the NovatO cable svstem. Indeed. such a
request. if appropriate. could only be determined through a
rulemaking proceeding. not in the instant decision. Relying
on the Commission's prescribed predicted Grade B contour
method. KTEH does not encompa!ls the NovalO headend
and. therefore. it does not qualify for must-carr) status
under this criterion on the Novato system.
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Request for Carriage

In re:

Complaint of KTEH-TV Foundation
against Chambers Communications
Corp.
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I An c:lrlier petition (CSR-411~-M) ""as filed b) KTEH on
June 12. Iqq~. Ho"'·c....er. since this petition ~'as apparentl)' suo
per~ded hy the current fi1ini.....e herehy dismis~ C5R--lIIH·M
35 mt"l()l.

~ KTEH Sllltes thaI Ch:lmbers :lIsa ienerally serves the commu­
nities of Bel ~l3rin "e)'s. l~n:lcio. Lom:l Verde and 5:1fl Marin.

C:lliforl'li3.
3 v.:e nme al"" that KTEH's cil\ of license. 53n JO'lc. is mnre
lhan ~() miles fr..,m I'11\·3tO. Californi~.
• KTEIi indic:ltes thaI it has been carried on thc ~tl\JlIl
system since at 1t3~t IIIR~.
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S. In view of the foregoing, therefore, the 1992 Cable Act
does not entitle KTEH to mandatory carriage on the
Chambers cable television s)'Stem serving Novato, Califor­
nia, and the complaint filed January 5, 1994, IS DIS­
MISSED pursuant to authority delgated by 10.321 of the
Commission's Rules and §615G)(3) (47 U.S.c. 535) of the
Communications Act of 1934, as amended.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson, Deputy Chief
Cable Services Bureau
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MEMORASDL~I OPISION AND ORDER

B) the Chief. Cable Senites Bureau:

1. On lanuar: S. lQQ~. a petition on behalf of KTEH·TV
Foundation. licensee of Tele\ision Broadcasl Slalion KTEH
lEduc.. Ch. 541. San Jose. California. was filed with the
Commission claiming thaI Viacom Cable ("Viacom"). op­
eralor of a cable tele\'ision system serving Marin. Napa.
Petaluma. Pinole. Crockell and American Canyon. Califor·
nia. 1 had deleted the slat ion as of June 2. 1993. because it
had determined that the Grade B conlour of KTEH does
not encom ass the s\stem s nnci e a

ig Rock Ridge. a l'ornla at north latilude 3803"20" and
west longitude 122°35'53" and. therefore. the station is not

"local" signal within the meaning of Section 5 of the
:able Tele\ision Consumer Protection and Competition
Act of 1992. Pub. L. :"00. 102-385. 106 Stat. 1460 119Q21.
An oppo~ition to this pelilion \loas filed February IS. 1994.
on behalf of Viacom.

2, In support of ils request. KTEH states t,hat it was
carried on the \1arin s\"stem on March 29. 1990,' Howe\'er.
KTEH indicates that b; leller daled April 30. 1993. Viacom
nOlifled it that it \liould be deleted from the system on
June 2. 1993. because the system headend voas located
outside the predicted Grade B contour of KTEH as filed
v.ith the Commission, On Jul\' 7. 1993. KTEH states that
engineers from both its statio'n and Viacom jointl~' mea­
sured KTEH's signal at 92.8 dBu'm at the Big Rock Ridge
headend. Subsequently. KTEH requested carriage a second
time. but it .vers that it v.'as aeain denied such carriage by
Viacom. KTEH argues that. pursuant to f73.6831bl,of the
rules. the Grade B predicted contour curves of the station
should be modified to include the BiC Rock Ridge headend
based on actual signal strength measurements .~d it sub­
mits maps and englneeTlne data to support thIS request.
KTEH asks that the Commission rule that the Big Rock
Ridge system headend falls within KTEH's Grade B con­
tour and order Viacom to carry its siptal.

3. In its opposition. Viacom states that KTEH's petition
....5 untimel\' because it ""'as not filed ""'ith the Commission
within sixty"days of Viacom's June 14. 1993 notification as

Request for Carriage

required by §76.7(cX4)(iii)(B) of the Commission. It main­
tains further that it is not obligated to carry KTEH because
it does not meet the definition of a qualified
noncommercial educational television station. See
§6IS(I}(21 (47 U.S.C. 535). Further. Viacom argues that
KTEH's engineering showing is misplaced. Viacom main­
tains that f61St I )(1)(B) of the lQ92 Cable Act provides that
the onl\' appro\'ed definition of an NCE station's Grade B
ser\'ice contour is that contained in 173.683(al of the Com·
mission's Rules which mandates the y.sc of predicted con·
tours. To allow indiYidual Grade B showings such as
~ proposes. avers Viacom. ~'ould cau~ excessive h~rd­
ship .nd exacerba.. the already substanllal burdens Im­
posed by the must carry rules. Finally. Viacom argues that
while there are specifically established procedures to dem­
onstra.. whelher a station delivers a lood qualit~· signal.
those procedures only apply to stations which are entitled
to carriage.

4. We are not persuaded b)' KTEH's request to be consid·
ered local on the Marin svstem. First. KTEH's reliance for
its reinstatement due to its carriage on the Marin system as
of \1arch 29. 1990. is in error. Section 61S(cl states that
"all cable operators shall continue to provide carriage to all
qU,]/ifitd /oe,]/ ltoneommtfCIl1l edllel1liolta/ ltlt~'ision 5l12l1ons
""hose signals were carried on their systems as of ~arch 19.
1990." (emphasis supplied I. Section 76.SS( b) of the Com­
mission's Rules defInes a qualified noncommercial educa­
tional station as either one ~'hose communit)· of license is
located within fifty miles of a cable system's principal
headend or one whose Grade B service contOur encom­
passes the principal headend. Since KTEIi does nOI me~t

either of ther.e definitions. Viacom v.·as not obligated to
continue its carriage on this ground.

S. Further. ~'e agree Ihat KIEH's Sunc$tcd mcttwdolQl)'
for demonstrating signal a\'ailability jL, nO! appropriate
here. It was recognized when the Commission first adopted
its tele\ision broadcast signal contour prediCtion system.
thaI a sen'ice contour does not represent a point al ...·hich a
signal's a\ailabihy abruptly lerminates or conversely that a
signal is al\lays a\'ailable v.·ithin the contour. Rather the
Commission recognized. and the rules reflect. that such
contours are useful administrative tools for establishing
nghts and responsibilities of indi\'idual stations and parties
In a variety of areas from o""'nership regUlation to interfer·
ence prOlection. Gi\'en that signals gradually diminish in
strength ~·ith distance and that reception \'aries according
to equipment and terrain features. no absolute rather than
statistical measure is available. Predicted sen'ice contours
9svertheless ha\e been ""'idely jUid 1$ a means of fixine
gc\'jce boundaries that can be calculiled wjlb a mjnjmu!J'l
of expense and dtspute. The use of the Gr.de B conlour
standard In the mandatory carriace rules. reflects this de'
sire to have a readilv .vailable Standard. Thus. KTEH's
proposal to usc • different process that is not consistent
with this objective is not .cceptable here. Relying on the
Commission's prescribed predicted Grade B contour meth­
od. KTEH does not encompass the Marin headend and.
therefore. does not qualif)' for must-e:arry status under this
crilerion on the Marin system.

CSR··U81-M

Released: AUlust 24. 1994

Before the
Federal Communications CommissIon

Washington. D,C. 20554

d~:,j.~In re:

Complaint of KTEH·TV Foundation
apinst Viacom Cable

Adopted: AUlust 11.1994;

'.
/

I KTEH states thal Viacom also pnerally Itl'\lfl the commu­
nities of San Rafatl. Belvedere. South §auylito. Sauylilo. Corte
Madera. Tiburon, urkspur. Fairfu:. Ross. Mill Valley. San
Anwlmo and adjacent and nearby unincorporated portions of

Marin·County. California.
2 KTEH indicates that it has been carried on the Marin Sy5trm
sincr at lUSt IQIlS.

1
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6. In view of the foregoini therefore. the 19Q:! Cable Act
does not entitle KTEH to mandatory carriage on the
Viacom cable television system serving Marin. California.
and the complaint filed January S. 19Q4. IS DISMISSED
pursuant to authority delgated by to.321 of the Commis­
sion's Rules and §615(j)(3) (47 U.S.C. 535) of the Commu­
nications Act of 1934, as amended.

FEDERAL COMM\;~ICATIO!'iSCOMMISSION

William H. Johnson
Acting Chief. Cable Services Bureau

2



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

November 14, 1994

IN RE.. L.Y REFER TO:

Russell Spain, Station Manager
KUID-T\'
Radio TV Center
Unhersit:- of Idaho
Moscow, Idaho 83844·3101

R~: \1ust·Carry Complaint
Idahl Public Television
\Kt:D-TV)
CSR·4267-M

Dear Mr. "pain:

On .lune (, 199~, you filed a must-carry complaint 011 b~hal' of KUID-TV, Moscow Idahu.
cJail;1ing ::lat !\urthwest Cable had declined to carry station ~UID·TV on its o\'er-the air
char.:lel \):: its systems sening Plummer Idaho. and \.Jarlield Washington. Subsequently.:'y
letter dateJ October 19, 1994, you requested dismissJI {'If th,,; complaint as KUID-TV and
Nonl1\\~~·. Cable ha\'e pri\ ately resol\'ed their disruk rcgarcng carriage.

In \'1~W 0: the foregoing, pursuant to §0.321 of th~ Commis .ion's Rules, the must-carry
comfllaint riled June 6, 19Q4, is .dismissed.

SinccreI~

Ronald P.uver
Chief, T~'chnical Services Tc:am
Cable Sc-vices Bureau

cc: Richard Hildreth, Esq.
Bill \ usko. Northwest Cable
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IDAHO PuBLIC TELEVISION

KUlDIKCDT' R.Jdio TV Center, University of Idaho' Moscow, Idaho 83844·3101
FAX (208) 885·5711 • Phone (208) 885-1226' Toll Free (BOO) 424·1226

Pub/ic BrNdasdng • £duationaJ Services De/Ivery' Program ProdllCdon • VIdeo Conferendng • L~mJng Link

October 19, 1994

Meredith Jones
Federal Communications Commission
Washington DC 20554

RE: Must-Carry Complaint

Dear Mr. Jones,

-' .

On June 6, 1994, I filed a must-carry complaint for denial
of carriage by Northwest Cable, PO Box 11706, Spokane, WA
99211. Since that time, I have learned that we are
carried on the Garfield, Washington system owned by
Northwest Cable. In addition, I have been contacted by
Mr. Bill Yusko, owner of Northwest Cable serving Plummer,
Idaho. On June 20, 1994, Mr. Yusko informed me that his
headend for Plummer was located in Worley, Idaho,
approximately 6 miles northwest of Plummer, and that he
could not receive a consistent usable signal from KUID-TV
or any of the translators that retransmit our signal at
his headend. We have since had our technicians verify
signal strength in Worley, Idaho and they support Mr.
Yusko's findings ...----
For these reasons, I respectfully request that my
complaint filed June 6, 1994 be withdrawn until such time
that KUID-TV is technically able to provide a consistent,
usable signal to the headend of Northwest Cable providing
service to Plummer, Idaho.

Sf;::;i?· ·
nell K. Spain~

Station Manager

cc: Northwest Cable
City Clerk, Plummer
City Clerk, Garfield

"

" .. .Ii'- /' -

KUID-l1
Moscow

KC.DT-16
Coeur d'Alene

KAJD-4
Boise

KIPT-13
Twin Falls

K1SU-l0
Pocatello
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20654

9 AUG 1993

Colin Dougherty, General Manager
Station }(VPT
1544 Van Ness Avenue
Fresno, California 93721

IN IH.PLV fI[FE'" 10,

4410-AG

.
In re: Valley Public Television, Inc.

CSR-)744

Dear Mr. Dougherty:

On July I, 1993, you filed a letter on behalf of Valley Public
Television, Inc., licensee of Television Broadcast Station KVPT
(Educ., Channel 18), fresno, California. 1n its letter, KVPT
requests review of the decision in Valley Public Television. Inc.
aaa1nst UACC Midwest. Inc., DA 93-692 (released June 24, 1993),
which held that KVPT was not entitled to mandatory carriage on
the cable system serving Merced, California, because the system's
headend, purportedly at Cressey, California, was more than fifty
miles from the reference point of KVPT'g principal community, and
it was also beyond KVPT's Grade B contour. However, you note
that, on May 3, 1993, UACC Midwest, Inc. d/b/a TCl Cablevision of
Merced County ("Tel") identified ita headend as being in Merced
a~ a location at latitude 037 17 32 N and longitude 120 30 21 W,
which you state is well within KVPT'a Grade B contour. TCI has
not opposed the request for review.

Staff review of the new information submitted in your July 1
letter confirms th~t the heAdend location identified by TCI for
the Merced system is wi~hin KVPT's Grade B contour, and the
station is thus entitled to mandatory carriage pursuant to
§615(j) <f) (4, U.S.C. 535) of the Communications Act of 1934, as
amended.

Accordingly, the request for reconsideration filed July 1, 1993,
by Valley Public Television, Inc. is granted, pursuant to §§O.283
and 1.106 of the Commission's Rules, and UACC Midwest, Inc. d/b/a
~CI Cablevieion of Merced County IS ORDERED to commence ca~riage

1 We note that either KVPT or TCl should have informed the
Co~~~•• jon o£ ~he ectu.l loc~tion of the system'Q headend, which
W8e identilleJ on May ~, 1§g~, before th~ Commiggion raledsed iCS
deci!lion on June 24, 1993. We nonetheless ...... ill conside!" the
headend'. actual location in order to serve the public interest.
See §1.106(c) of the Commission's Rules.
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of Television-Broadcast Station KVPT on its cable television
system serving Merced, California, forty-six days from the date
of this letter. This action is taken by the Chief, Mass Media
Bureau. pursuant to authority delegated by §O.283 of the
Commission's Rules.

Sincerely,

Bureau

cc: Robert G. Scott. Jr., Esq.

2
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Federal Communications Commission DA 93-692

FEDERAL COMMUNICATIONS COMMISSIONG

Berere the
Federal Communications Commission

Washington, D.C. 20554

MEMORANDUM OPINION AND ORDER

By the Chief. Mass Media Bureau:

In re:

COl"\plaint of Valley Public
Television, Inc. against
UACC Midwest, Inc.

Request for Carriage

Adopted: June 10, 1993;

CSR-3744

Released: June 24, 1993

Roy J. Stewart
Chief, Mass Media Bureau

-'
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1. On December 4, 1991. the mandatory carriage provi­
sions of the Cable Television Consumer Protection and
Competition Act of 199:!. Pub. L. No. 102-385. 106 Stat.
14bO (1992). became effective for certain noncommercial
educational stations. On January 2i. 1993. a complaint on
behalf of Valley Public Television. Inc .. licensee of Televi­
sion Broadcast Station KVPT (Educ .. Channel 18). Fresno.
California, was filed with the Commission claiming that
the station is entitled to carriage by the cable television
system serving Merced. California. UACC Midwest. Inc..
d/b/a TCI Cablevision of Merced County, C"TCI"). because
the station's community of service is within fifty miles of
TO's headend at Cressey, California. as demonstrated by
Attachment "B" of the complaint.

1. On April 14. 1993. TCI filed an opposition to the
complaint, however. Stating that Allachment "B". supra,
clear I\' demonstrates that its headend at Cresse\' is entirely
OUtSide KVPT's Grade B contour. and that Cressey is more
than fifty miles from any point within the boundaries of
Fresno. KVPT's citv of license. TCI adds that the "Declara­
tion" submitted with the complaint does not constitute an
affidavit, as prescribed by Commission rules.

3. In response. KVPT-TV submits a revised "Declaration"
stating that it has not had a specific statement fr.om TCI
concerning the location of its single or multiple headends,
and that since KVPT is the most local signal Tel can
receive. the Commission should uphold itS complaint un­
uer the spirit of the 1992 Cable Act and the promotion of
local broadcasters.

4. Staff review of the issues raiseu and of the materials
submiued in this maner fails to demonstrate either that
TCI's hcadend lies within KVPT's Grade B contour or that
TCI's headend is fiftv miles or less from the reference
point of KVPT's princ"ipal community. Therefore. the 1992
Cable Act does not entitle KVPT to mandatory carriage on
the Merced cable television system. and the complaint filed
January 27, 1993. by Valley Public Television. Inc. IS
DISMISSED. pursuant to §615(j)(3) (~7 U.S.C. 535) of the
Communications .~Cl of 1934. iU amended. This aCtion is
taken by the Chief. Mass ~edia Bureau. pursuanl to au­
thority delegated b~ 10.283 of the Commission's Rules.

1
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DOW, LOHNES & ALBERTSON
ATTORNE:YS AT l.AW

1255 TWENTY·TMIRO STREET

WASHINGTON. O.C. 20037-1184

December 13, 1994

.,Y,,'.'

Pamela Pusey, Esq.
Cable Services Bureau
Federal Communications Commission
2013 ~ Strep.t, N.W.
Room 908
Washing~on, D.C. 20554

Re: Valley Public Television, Inc. v. Cox Cable
Bakersfield. Inc.
CSR No. 3763

Dear Ms. Pusey:

On behalf of Cox Cable Bakersfield, Inc. ("Cox"), this
letter confirms my telephone conversation with Angela Green of
your office regarding Cox's carriage of translator station K65EY.
On December 30, 1992, Valley Public Television, Inc. ("Valley"),
licensee of K65EY, filed a complaint for mandatory carriage of
its signal on Cox's system. Cox began to carry K65EY's signal on
October 6, 1993 and has carried the signal continuously since
then. Therefore, Cox respectfully requests that Valley's
complaint for mandatory carriage be dismissed as moot.

If you have any questions about this matter or this
request, please contact me.

cc: Angela Green, Esq.
Colin Daugherty

.._....,--,.....•,-------------------------------------



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON. D.C. 20554
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IN REPLY REFER TO:

4410-AG

Richard Hildreth, Esq.
Fletcher, Heald & Hildreth
1300 North 17th Street, 11th Floor
Rosslyn, Virginia 22209

In re: Valley Public Television, Inc.
CSR-3764; CA0297
CSR-3765; CA0143

Dear Mr. Hildreth:

On January 26, 1994, you requested that the Commission dismiss
both of the above proceedings filed January 5, 1993 on behalf of
your client, Valley Public Television, Inc., licensee of
Television Broadcast Station KVPT (Educ., Channel 18), Fresno,
California, because the station is now being carried by the cable
television systems serving the California communities of
Bakersfield (Warner Cable Communications) and of Lamont and Arvin
(American Cablevision) .

Accordingly, pursuant to §§0.283 and 76.8(a) of the Commission's
Rules, both of the above cases are hereby dismissed.

Sincerely,

Alexandria M. Wilson
Acting Chief, Cable Services Bureau

cc: Michael H. Hammer, Esq.



·. Federal Communications Commission DA 9).690

In re:

FEDERAL COMMUNICATIONS COMMISSION
-

Before the
Federal Communications Commission

Washington, D.C. 20554

Roy J. Slewart
Mass Media Bureau

Complaint of the Central
Washinpon Association for
Public Telecommunications
against TCI Cablevision of
Wenatchee, Inc.

Request for Carriage

CSR·37S2
WA01l6

MEMORA~l)L'MOPISION Ao'"D ORDER

Adopted: June 10, 1993; Released: June 24, 1993

By the Chief. Mass Media Bureau:

1. On February 1, 1993. a petition on behalf of the
Central Washington Association for Public Telecommuni­
cations. licensee of Station KYVE·TV eEduc.. Channel ~il.

Yakima. Washington. was filed with the Commission
claiming that TCI Cablevision of Wenatchee. Inc.. ,"TCI").
operator of a cable television system ser\'ing Wenalchee.
Washington had declined to carry the station by leiter
dated January 7. 1993. even though the Grade B contour
of KYVE·TV encompasses TCI's principal headend at
Wenatchee. by means of the Television Broadcast
Translator Station. K18AD. Wenatchee.

2. In its letter declining to carr)' KYVE·TV. TCI cited the
Sltl1'UisliIi Order and the litigation addressing the constitu·
tionalitv of the Cable Television Consumer Protection and
Compe[ition Act of 1992. Pub. L. No. 102·385. 106 Stat.
1~60 (1992) pending in TUffler Broadc.JJling S.\ISlem. Itic .. el
ilL. v. Federal CommunicazioltS CommiSJlon, Civil ACtion
No. 92·22~7 (D.D.C. December 4. 1992).

3. The SzandmLL Order deferred any Commission action
regarding educational television stations' complaintS of
non-arriage for 120 days. or until an appealable order of
the Court was entered. However. it did not preclude the
filing of complaintS regarding carriage disputes or delay the
sc:hed\lle for the filing of responsive pleadinp. On April 8.
1993. the Coun issued its opinion in lhis case upholding
the provisions of lhe 1992 Cable Act and terminatine the
SuuuisuLl Ordtr.

4. Since no other pleadings were filed in this maUer
within the fifteen (1S) day period specified by the Commis­
sion in its Public Notice. Mimeo No. 32419 (released
March 26. 1993), the complaint filed February 1. 1993. by
Central Washington ..lUsociation for Public Telecommuni­
cations IS CRANTED. pursuant to §61Sej)(3) (47 U.S.C.
535) of the Communications Act of 1934. as amended. and
TCI Cablevision of Wenatchee. Inc. and IS ORDERED to
commence carriage of KYVE·TV fony-six (46) days from
the Qatt of this Order. This action is taken by the Chief.
Mass Media Bureau. pursuant to authority delepled by
10.183 of the Commission '5 Rules.

1
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DA~9S.192

MEMORANDUM OPINION AND ORDER

B{fore the
Federal Communications Commission

Washington, D.C. 20554

INTRODUCTION
1. On OClober S, 1992. the Cable Television Consumer

Protection and Competition Act of 1992 (" 1992 Cable
Act") became Iaw.1 On December 4. 1992. the 1992 Cable
ACt's requirements for mandalory carriage of certain
noncommercial educational stations 5el forth in is of the
1992 Act became effective. On October 6. 1994. Maine
Public Broadcasting Corporation ("MPBC'). licensee of
noncommercial translator stalions W39BQ, Lewiston.
Maine, and W30BF, Bangor. Maine, (the "Stations") filed
separate petitions for declaralory ruling seeking to ensure
the Stations' carriage on A·R Cable Services cable systems
(d/b/a Cablevision) ("A-R" or "Cablevision") serving sev­
eral Maine communities.: On December 13. lC}q4. A-R
filed sefarate oppositions/requests for Slay to these com·
plaints. On December 23. 1994. MPBC (j led separate reo
plies to these oppositions/requests for stay. We shall jointly
consider the two pelitions since Ihere is ~ommonality be·
tween the parties and the issues.

Petitions for Declaratory Ruling and
Requests for Carriage

SUM~tARVOF PLEADrSGS
2. In its pelitions for declaratory ruling. MPBC explains

thaI it is a 501(c)(3) corporation operaling noncommercial
educational TV and radio stations Ihroughout the State of
Maine. MPBC t'urther explains that W39BO and W30BF
both translate the signal of full power noncommercial edu­
cational television station WMEA· TV. Bidderford, Maine~

and Ihal W39BO operates with an effeclive radialed po....er
of 9.2. kilowatts ....hile W30BF operates with an effective
radialed power of 33.65 kilowatts. MPBC assertS that both
stations serve the cable operalor's franchise areas and both
stations are consider~d "local" because their communilies
of license are within SO miles of Cablevision's principal
headends. MPBC asserts Cableyision has acknOWledged thaI
the Stations qualify for mandatory carriage rights on its
cable systems bUI has not yet initiated carriage for either of
them. MPBC asks the Commission to issue orders requir­
ing Cablevision to carry W30BF and W39BQ.

3. In its oppositions. Cablevision presents three argu­
ments explaining why it should not be required to carry
either W30BF or W39BQ. First, Cablevision submits that
WMEA, through the Stations at issue. airs programming
substantially similar to that of WCBB. another MPBC
noncommercial educational television slation already car­
ried on the systems. Cablevision argues that MPBC is sim­
ply using the must carry rules to expand the coverage area
of WMEA. a non·local station that otherwise would pro­
vide no service to the cable communities. Second,
Cablevision asserts that granting MPBC's requests would
have a significant adverse impact on Cablevision's business.
Cablevision explains that carriage of the Stations would
result in financial losses related to new equipment ex­
penses, costS of notifications to subscribers, and loss of
revenue due to the deletion of a cable programming ser­
vice.' Finally, Cablevision argues that mandatory carriage
of the Station's would abridge its First Amendment rights
by forcing it to add to its programming line-up "a gov­
ernmentally favored class of speaker - a noncommercial
educational broadcaster - in place of a cable programmer
whom Cablevision would prefer to carry." In this regard.
Cablevision, noting the Supreme Court's remand order in
Turncr Br04dctUling SYStCM, fnc. v. FCC," 85ks that the
Commission defer consideration of MPBC's petitions until
a final determination has been made concerning whether
the must carry provisions of the 1992 Cable Act comport
with the First Amendment.

4. In its replies. MPBC asserts that Cablevision's ar·
cuments challenging W30BF and W39BO's carriage rights
are unpersuasive. MPBC first asserts that WCBB's program­
ming is not duplicative of WMEA's because the former
caters to a wide. prime-time audience while Ihe latter

CSR 4397-M
CSR 4398·M

Released: March 7, 1995

In re:

Complaints of Maine Public
Broadcasling Corporalion
against A·R Cable Services
d/b/a Cablevision

By the Cable Services Bureau:

Adopted: February 8, 1995;

I Pub. 1.. No. 102·385, 106 Slat. 10160 (1992).
2 MPBC requests carriace of W39BO on A·R·s sYSlems servinc
Auburn. SabatlUS, the Lisbons, Oxford. and Mechanics Falls.
MPBC requests carriaae of W30BF on A-R's systems servin, Bar
Harbor, BI55 Harbor. Bernard. Bucksport. EI1S1ll/0rth, Manset,

- South1lllCSt Harbor, Tremont. Verona. BanCOr. Bradley, Brewer,
Corrina., Dexter, Dover·Foxcroft. East Holden. EddinCton,
Hampden, Holden. Lincoln. Indian Island. MiUord, Newport,
Old T01ll/n. Orono, Orrinlton. Penobscol Plantation. Stillwater,
Veazie, Winterport. Belfast. Searsport, and Winterpon.
J On November 22. 1994. Cablevision filed separate motions for
extension of time to respond to MPBC's pelition 'for declaratory
rulin&- On November 30. 1994. MPBC filed its oppositions to
A·R·s motion for extension of time. We do not address the

merits or the oppositions since we decide in (avor of MPBC and
order carriaae of W39BO and W30BF on Cablevision's cable
systems.
• AccordiDC to petitioner. WMEA·TV is licensed to MPBC and
is elilible to receiw a CSO from the Corporation for Public
BroadcutiDI under Section 396(k)(6)(B) of the Communica­
tions Act of 1934 u amenc1ed.
s Cablevision estimates thaI it would incur losses of 536.700 in
the fint year, and S28.000 each year thereafter if il 1lIICre reo
quired to carry W3OBF. Additionally. Cablevision eslimates that
mandatory carria&e of W39BO would cause losses of S100.000 in
the first year and 592.000 each additional year.
• Sft para. ., Ullra.

I
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hrnadCRm programmina to tafteled Ind dedicaled audio
ences and "proyides a -more educatinnal and instructional
focus,'" As for ublevision's argument that c:arriale of the
Station's would negatively afrect its busine~. MPBC asserts
chat che operator's expenses are "~peculalive and conjec·
tural" since Cablevision fails to provide any evidence 10
document its figures. MPBC also ar~uel chat even if
(~hlevisjon's expenses were substantiated. the 1992 Cable
Act doe' not take into accOunt a cattle operator's C~ts in
determining the exislence of mandalory clrriaae righls.
finally, MPac araues Ihat Cablevi5ion', conslitutional ar·
lument and requesl lor a stay are without meril because
lhe 1992 Cable Act's must carry provisions and Che Com·
mission's muSt carry rules remain in effect, MPBC also
asserts. chac Cablevision acknowledles thac che Commission
cannol declare the must carry provisions unconstilulional.
MPBC closes ils repliCi by arluinSthal che public interest
~uld be "substanlially harmed" by delay 01 tho Stations'
carrialo because Cablevision's service areas are deprived
eccess 10 "unique and valuable noncommercial program­
minc·"

DISCUSSION
S. We uphold Ihe Stalions' complaints Again"

CabJevision. Inilially, it is important to note thaI
noncommercial tran$lator stalions, such IS W39BO and
W30aF. have signal carriage riahts.' Congress determined
Ihat lrlnsl.tors should be carried because Ihey arc panicu­
larly imporcant to stale pUblic television networks, like
MPBC, in extending television sienals co rural areas that
are located rar from the prineipal communities of the main
Slalion.' Based on Ihe faCts presented by MPBC. we find
Ibat W39BO and W30DF are qualified noncommercial
educacional translator stations. meet the coals of Concress.
.nd are entitled co c:arrilCC on Cablevision'S systems,

6. We also alree with the Stations tNI Iheir program­
ming schedule is not subSlantially duplicalive of wcnn.
the other noncommercial station carried on Cablcvision's
systems. Our rules require cable s)'54em~ with more Ihan 36
usable aClivated channels to carry che lilnals of It leut
chree qu.lified 10CII NeE educltional slations. lo However,
a cable system wilh more Ihan 36 thannels shall nOI be
required 10 earry stllions whose procrlmminc substantially
duplicates the proC"'amming of anoeher qUllified loal NCE
Stal ion." A station is deemed to substanlially duplic~u: che
programming of anocher stalion if it brtladc:asts the' ume
programming. simultaneous, or non-simultancous, for

7 MrBC includes _ .xhibhl WeBB'••nd WMF.A·, daily pro'
cramminJ line-up lor a typical week to show tMC che cwo
'Ultinn's arc not ,ubstantially limilar,
I .., U.S.C 1$35(1)(1): 47 C.F.1t.176.SS(aHJ)(I). The eml, con·
ditions which aHaeh ar. CMC che cranslalor mu'l "reralc with
rive waIlS or pnwcr or hi,h.r aftCl chal It ..Aft ,he franchilC
area. /4. We reuntly held thac. (or purposes of a crall,lacor
ICrvlnl Ihe cable s)'llem', franchiJt area. the coverall area or
such tran,latOr shill be its predicted proteClCd conlour • ,peci.

. lied in senion 7••7C17 01 lhe Commi.ion', MIla. k, M'MDtGtI·
Ii""" R,port "rut Ord" in MM Docket No. '12.159, (Broadcast
Si,na' Carria. Issucs). FCC "·251 (releasee! Noltember.e. ,~)
at 14.
, Sa II.R. Rep. No. 102-628, IOU Om... U SIN. al to' (lQQ2)
(Includin, transtalon in the definItion ~f quaJirlCd
noncommercial cd\lcational '"lions ensureI carrla.. by cable
syttems in remote areas nOI .rved by lhe primary public
television licen.e.)

2

more Ihan SO percent of prime time. as defined in scC'lion
76.S(n) of OUf rules. and more than SO percent outside or
prime time oyer a three month period.u The SIal ions hll"C
demonmllted throu~h lhe submiSsion of delailed pro&ram
logs Ihal thcir pro,ramming does not SubSlanlially du­
plicale the programmin& provided by WCCB. As such. Ihe
operAlor CAnnol ri,hlfully deny che sUllions' carriage re­
quests on Ihi. basis.

7. With respecl 10 A·R Cable Serviccs' argument thaI it
be excused from compliance wilh lhe appliCAblc provisions
nf the lAW bc:CI\lSC of the expense of compliance, \&Ie nOle
Ihat the obligations in question are statutory requiremenl~

and thai A·R Cable Services h.~ cited no al,llhorily for the
Commission to waive Ihe Slalute in the manner requested.
No ~uch authorily is explicill)' set fonh in seclions 614 and
615 of Ihe 1992 Cable Act.l)
. 8. Finally.....e find thlt' Cablevision's constitutional ar·

gument is without merit and deny ,he operator a slay I)f
Our liignal carriage rules. The conslitulionality of the mUSI
carry provisions of the 1992 CAble Act were challenged
before Ihe Supreme Court. In Turller S'OlldCtUling Sy~,tnu,

rnc. v. FCC, a special cbree·judae panel 01 Ihe DlstTicl
Court for Ihe District 01 Columbia found Ihe mUSI carry
praYi~ions conSlilutional.14 On appeal, the Supreme Coun
vacated Ihe decision and remanded the case back to lhe
lhree jUdie panel for further proc:eedinc:s.1S Howeyer. Ihe
COurt did not stay the 54atute', must carry provisions or
our rules while che case is on remand. Thus. while lhe case
is pendinS. Ihe mUS10Qrry provisions of the 199i Cable Act
remain in effect, as do the Commission's must'Glrry
rules." We believe ic would run contrary co Ihe public
inlerest to cranl a sta), and de'ny the stalions the righl 10
enforce cheir valid sienal carriage riChlS in this inslance.

9. Accordintly, the pctidons filed on OClober 6. 1994. by
Maine Public Brolde:astinc Corporation. ARE CRANTED,
in accordance with Section 615(j)(3) (47 U.s.C. S3S) of Ihe
Communicalions Act of 1934, as amended. A·R Cable Ser­
vices IS ORDERED co commence carriage of W3QBO and
W30BF on il~ cable ~lems ....ithin forlY''''''e (4S) days
from lhc rdeue date of chis Order.

10. This lClion is taken pursuanl to aUlhorily delcS8led
by seclion 0.321 of Ihe Commission'5 Rules.

10 47 C.F,R. 176.56(a)(J)(iil),
tI 14.
n Id, a, note.
" The 1992 Cable ACt did provide the Commission ..,i,h the
authority to waive Ihe d.""el po~Wo"i", provisions under
ulenullinl circumsclnces. Sec Brood"" SitllGI CG"';tllr Issuts.
8 FCC Red 2065 al para. QI (IW3)(-Only where placemenl of I

lienal on a c:hoten channel r.,ulcs in inlerference or deiraded
,ienal quant)' Ia the tnust-earry "ation or an adjacenl ch.nftel,
nr cauteS I substlnti.1 technical or 'i,nal "C\lrity problem, lIIill
we prrmit eable operacors co carry a broadcast Jilln:" on ~

channel not chown by the "ation.") Comr-rc JoItllSOll II. Rob·
WOIl, .\5 U.S. 3111. )611 (''''f).
14 s,t T_r S",.4r••';fI, S1l""", Iflt. II. FCC, 819 F. Sup!'.
32 (D.D.C, I~J).

IS ~~ T~, B,004cud,., $""...._ /fI(. Y, FCC. 114 S. CI. 2".5
( 1004).
16 k, Mttllo,."tI4uf1 Rtport.ttd Ord", FCC 1)4.251 al t 2.
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Federal Communications Commission

MEMORANDUM OPINION ASD ORDER

Before the
Federal Communications Commission

Washington, D.C. 20554

I. IJ'I-'TRODUcnON
J. On October S. 1992, the Cable Television Consumer

Protection and Competition Act of 1992( Cable Act)
became law. 1 On March 11, 1993 the Commission adopted
a Report and Order to implement the mandatory broadcast
signal carriage ("must-carry") provisions Bof the Cable
Act.2 On January 6, 1995, Maine Public Broadcasting Cor­
poration ("MPBC"), licensee of Station W39BQ (Educ.,
Channel 39), Lewiston, Maine, filed a petition with the
Commission claiming that United Video Cablevision, Inc.
("UVCI"). operator of cable television systems serving the
communities of Greene, Leeds. Minot, Poland, Turner
Wales. Durham, and Woolwich, Maine had declined to
carry the station.3 In its petition. MPBC claims that UVCI
declined to carry the station even though it is a "qualified
noncommercial educational television station" entitled to
carriage pursuant to §5 of the Cable Television Consumer
Protection and Competition Act of 1992, Pub. L. No.
102-385, 106 Stat. 1460 (1992). An opposition to this peti­
tion was filed February 13, 1995. on behalf or UVCI.

2. According to petitioner, TV translator station W39BQ
is licensed to MPBC, a SOI(c)(3) corporation operating
noncommercial educational TV stations in the StalJ of
Maine. Station W39BQ translates the sienal of full-power

In re:

noncommercial educational TV Station WMEA-TV (Educ
Channel 26), Biddeford, Maine, and operates with effectiv;
radiated power of 9.2 kilowatts.·

D. SUMMARY OF PLEADINGS

3. In support of its petition, MPBC indicates that despite
previous correspondence regarding channel position and
other issues. UVCI indicated on November 4, 1994 that it
would not carry W39BQ because the station did not meet
the criteria for must-carry rights of Low Power Television
("LPTV") stations. By leiter dated November 9, 1994,
MPBC explained to UVCI that it was no longer an LPTV
station, but that effective February 22, 1994 it began op­
erating as a TV translator station rebroadcasting Station
WMEA-TV's PLUS Service, and, as such, is eligible for
must-carry rights as a qualified noncommercial educational
translator station.' Further, W39BQ maintains that it is
entitled to carriage because it places a Grade B contour
over respondent's principal headend.

4. In its opposition, UVCI states that MPBC's petition
should be dismissed because UVCI is in full compliance
with the Commission's must carry rules. UVCI does not
dispute that W39BQ is currently operating as a translator
station. Nevertheless, uva claims that W39BQ is not en­
titled to carriage in eitherDurham or Woolwich. Maine.6

UVCI contends that its system serving Durham is already
carrying the translator's parent station, WMEA-TV, and
therefore UVCl does not also have to carry W39BQ on fhat
system. Regarding Woolwich, UVCI argues that W39BQ
does not provide a good quality or Grade B signal to the
system headend which serves that community. UVCI states
that it is providing to MPBC information regarding its
technical tests of the translator signal which demonstrate
that W39BQ is not a must- carry signal in Woolwich. j

DI. DISCUSSION
5. Initially, it is imponant to note that noncommercial

translator stations, such as W39BQ, have signal carriage
rights.' Congress determined that translators should be car­
ried because they are particularly important to state public
television networks, like MPBC, in extending television
signals to rural areas that are located far from the principal
communities of the main station.' A review of the Com­
mission's license file for W39BQ confirms that it is operat­
ing as a translator station. However, based on the totality of

CSR 4447-M

Released: May 4, 1995

Complaint of Maine Public
Broadcasting Corporation
against United Video Cablevision, Inc.
Request for Carriage

By the Cable Services Bureau:

Adopted: April 26, 1995

I Pub. L No. 102-385, 106 Stat. 1460 (1992).
2 R~po" ,,,.d Orur ill MM DOCkel 92·259, 8 FCC Red 2965
(1993). ~e also CliJrification Orur, 58 FR 32449 (June 10,
1993). .., U.S.C. 1535. Co"'Pll'~ wilh TU/'1Ur BroadCllsliIIg SySIe,",
Inc. v. F~ural CorPllPUUlicatiolU Co_usion, 114 S. Ct. 2445
(1994) (remand of District Coun opinion that must-carry provi­
sion of 1992 Cable Act is constilutional).
) In its response. UVCI states that it is proceediDJ to obtain the
equipment necrssary to enable it to receive and carry \\I39BO
in Greene. Leeds. Wales, Turner. Minot and Poland. UVCI
stales thaI it anticipates il ...iIl have all Decessary equipment to
add the Stltion to these systems by the end oC March, 1995.
Therefore, reprdin& these communities, W39BO's must-c:arry
rights are nOI at issue.
• Petition at 2.
, MPBC explains that on November JO, 1993. the FCC Iranted
MPBC authority to construct a Dew LPTV on Channel 39 in
uwiston. Maine. The station. W39BO. commenced operations
on December ~O, 1993 as an LPTV station. In Febru.ary 1994,

MPBC notified the FCC that W39BQ would operate as a TV
Translator Station, rebroadcastina Station WMEA-TV's PLUS
Service. MPBC's initial letter requesting Clrriale on UVCl"s
systems at issue here l'redaad its switch to TV Translator
status. Sit Petition at 2-4.
6 uvcrs system which serves Durham also serves Freeport,
Maine. However, MPBC's petition does Dot request carriap.e in
Freepon. Response at 2.
7 The record does not include a copy of these test results. Sit
paraaraph 6, infra, explainina that the coverage area of a
translalor station is its predicted protected contour.
• 47 U.S.C 1535(1)(1); 47 C.F.R. 176.55(a)(3)(i). Se~ Mcmo'a"·
tIwrt Opinion lind Order ill MM Dockel 92·259, 9 FCC Rcd 672~,

6724 (1994).
9 ~t H.R. Rep. No. 102-628, 102d Cong.. 2d Sess. 104
(l992)(lncludina translators in the definition of qualified
noncommercial educational StatiODS ensures c:arriaae by cablt
systems in remote areas not served by the primary public
television licensee).

1



.~

'DA·'S-'" Federal Communications Commission --"
evidence, we find that ~39BO is not a qualified local
noncommercial educational translator station serving Dur­
ham and Woolwich, Maine, and, consequently, it is not
entitled to carriage in the subject communities.

6. As stated previously, under the 1992 Cable Act and
the Commission's must-earry rules, cable operators are re­
quired to carry the signals of qualified local NCE translator
stations. For purposes of must-<arry rights, a translator of
any NCE station is considered a qualified local NCE sta­
tion if the translator: (1) operates with five watts of power
or higher; (2) serves the franchise area; and (3) delivers a
aood quality signal over the cable system's principal
headend. Although W39BO's petition states that it places a
Grade B contour over UVCI's principal headend, this con­
dition does Dot apply to translator stations. Because the
service area of a translator differs from that of a full power
broadcast station, the Commission has held that, for pur­
poses of finding that a translator station serves a cable
system'5 franchise area, the coverage area of such translator
shall be its predicted prOltcttd contour as specified in
174.707 of the rules. 10

7. Having concluded that the parties were applying an
incorrect standard, we attempted to review the facts based
on information from the Commission's files. The W39BQ
transmitter is located at latitude 440 09' 16" longitude 700
00' 37", in Litchfield, Maine, and has a predicted protected
contour calculated as specified in §74.707 that extends out
approximately16 miles from the transmitter. According to
our calculations, Litchfield is 19 miles from Woolwich.
Accordingly, it appears that W39BQ's predicted protected
contour does not encompass Woolwich. With respect to
Durham, Maine, we note that this community is more
removed from W39BO's location than Woolwich, Thus, we
cannot find that W39BQ· is local to the communities of
Woolwich or Durham, Maine. 1I Accordingly, W39BQ is
not a qualified local NCE translator station serving
Woolwich or Durham, Maine, and thus it is not entitled to
carriage in these communities.

IV. ORDER
8. Accordingly, IT IS ORDERED. pursuant to §61SG)(3)

(47 U.S.C. §53S) of the Communications Act of 1934, as
amended, that the petition filed January 6, 1995 by Maine
Public Broadcasting Corporation IS DENIED.

9. This action is taken pursuant to authority delegat~'by

section 0.321 of the Commission's Rules.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson
Deputy Chief, Cable Services Bureau

10 47 U.S.C 1535(1); 47 C.F.R.176.5S(a)(3)(1). Sf, M'M()~
0tWoII clliJ Ortter, 9 FCC Red at 6724.
1 (jiven this coDcl\lSion we Deed not addl"fl5 UVCl's arpment

2

\hat it is relieved &om carryiD& W39BO in Durham because it
already carries W39BO's parent station, WMEA-TV, .
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3. In response, TWC notes thac, of the five heauends
which the Memphis cable system milht halle designated as
its principal one. the one so choscn was in fact the closest
to WMAY-TV's reference point. and thai each of the others
was also beyond WMAV-TV's Orade B contOur and more
than fifty miles from its reference point. According to
TWC, its system has four hUdends at Whitehaven, t:nion
Extension. Raleieh. and Ap'icenter. which are S5.870,
58.96S. 62.139. and 54.918 miles from WMAV-TV's refer.
ence point. respectively. In addition to housinl the master
control center, tfte Memphis hudend also contains mosl of
the system's sianal proc:cssinl equipmenl and is Ihe sollrce
of all the system's prop'amminl. TWC states that choosinl
Memphis as its principal headend is Nlly consistent .... ith
Commissiun luideline" and it asks that MAET's applica­
tion be denied as merilless.

~. In reply. MAET reiterales its prior assertion,. aJJing
that it is not in Ihe public interest 10 permit a Tenne,see
cable s~...tem that scn,es areas in Mi~~h.sippi to speci~ Ilnl~

headend Ioc:ations that are outside Mississippi anu he~ond

the Grade B conlours as well as more than fifty miles from
the applicable reference points of MissiSlippi public televi­
sion stations.

S. When the Commission adopted its Rtpor, ol1Id Ordtr in
.'rf.'rf Dock.tl So. 91·159, S"p'd, it enumeraled cenain faCtors
it intended to consider when evaillatina a complaint from a
noncommercial educational station concerninl a cable sys­
tem's desiptation of its principal headenl1. The Commis­
sion noted that a cable operator ....·ouhJ bear a "sianificant
burden in demonstratinl the reasonablenes.~" of its h.adend
Jesignalilln if the ~ite chu'iCn .lid nnl .;er\e the majorit~ of
its ~u"scri"ers, ur did nut ha\e the majl,)rit~ ni 11':.: ",tem',
~;tnal pr"ce··in, e"!ui!'ment. "r \l,cre nnt the I:lt"~'1 '" lhe
&~u,ral'hl' ':I::nl.:r ,'1 t~e I.:j'~I( .~,[C!'n. In t:~; ... ·.·i.;.~ • ..:.

TWC'\ choice satisfies one of Ihese (alo:[llr\; II ha. the
majority of the system's sianal proc:essinl equipment.
MAET has not substantialed its alleption that TWC abused
its diSl.:retion by not sclecline an allernate IOC:ltion consis­
lenl with Commission auidelines where WMAV-TV ....ould
"e entitled to mandatory carriap! nor has MAET specified
the possible location of any such alternate site. lnueed. it
appears from the record before us Ihat TWC in fact chose
the site that was the closesl to WMAV-TV of all of TWC's
hUdends.

6. In view of the foreaoinl. we find that &rant of MAET"s
application for reyiew is nOI in the public interest.

7. Accorc1inJly, IT IS ORDERED. That the "Application
for Review" (CSR·3745). filed July 8, 19Q3. by Ihe Mis­
sissippi Authority for Educational Television IS DE:"ilED.

C4S.M
\""';~0063

Released: June 29. 1994

In re:

Applicalion for Review

Complaint of Ihe
Mississippi Authoriry for
Educational Television
apinst Time Warner Cable

Adopted: Jilne 10. 1994;

1. On July 8. 1993. an "Application for Review" of Ihe
decision in .'rfLSSl.ssipPI A"lho'll.\' fo, Ed"Cflliorwi Ttltlluioll
IlgolUlSl TiMt WolTlll' C.u>it. 8 FCC Rcd 3971 (1993 I, was
filed by the Mississippi Authorit)· for Educational Televi­
sion ("MAET"). licensee of Station W~AV·TY (Educ..
Channel 181. O:ocford. Mississippi. Time Warner Cahle
I "T\\'C" I ~iled an "Opp~l.i:i~'n Tu Appli,atlon Fur Re\ ie~"
on lul~ :3. 1~o3. and \1.~ET replied to it Iln .~ugu~1 5.
:lIO~

, In the unyell~ln& Jel.:I)IUn. the Bureau Jl::na.:J
~f.~ET·s claim 10 mandatllr) "rriage on TWC's Memphis.
Tennessee cable system. findinl Ihat MAET was not eli­
gible for \uch carriale under established criteria. Specifi­
cal1~. the Bureau determined Ihat WMAV·TV did not place
a Grade B silnal contour oller Ihe cable system's principal
headend nor ""as [he station's reference point within fifty
miles of that heatJend. In its request for review. MAET
notes that the cable s)'stem's principal headend in Mem­
phis. Tennessee is ".. , just barely (1.529 miles) beyond
Station WMAV·TV's Grade B contour and the SO-mile rule
applicable 10 Station WMAV-TV." ~T adds that 173 ­
63 - I of the Mis.~issippi Code of 1972 lives it the respon­
sibilit)· for administerina. operatin" controllinl. and su­
pervisina. educalional radio and teleyision in that ltate.
Therefore. MAET Arpa. it mUll have carriap on tft.
cable s~stem servina Memphis to rueh subtcribers in
nonh,..est ~ississippi. Accordinl to MAET. the cable ')'li­
tem'~ desicnation of the Memphis headend as its principal
one effecti~ely frustrates MAET's statutory mancUte from
the State of MiSiissippi. and it is concrary to the public
interesl policy inherent in the broad dissemination of
noncommercial educational procrammins. MAET .Iso
claims that Ihis hudenl1 desilftllion was munt to cir­
cumvenl the system's mand.atory eatTiap obliptioftS, and it
urps the Commission to re\'CrsI the Bllruu's initial de­
cision expeditiously. citinl the Rtport Mil 0,., Ut ,V,'"
Doclt.~, ,'1;0. 9~-~59. 8 FCC Red ~96S. 296. (1993).

I We allO nOli that TWC pre"iously indicateel that it alrudy
urries Station ....·K....O·T\f (Chann.1 JO). a cODeommereial ee11l­
utional station lieenllCl 10 Me III phis, Tenn.,..., whicb is ell-

tilleel 10 carriap 011 Ibe cable ~tem ycder the mllSl-earry
ruin.

-------------I----------:t9oCT5-



Federal Communications Commission

Before the
Federal Communications Commission

. Washington, D.C. 20554

In re:'

DA 93-643

Complaint 'of lhe University
of Illinois Board of Trustees
&pinst TCI of Illinois.Qnarga

Request for Carriage

CSR·3792

MEMORANDUM OPL'lION AND ORDER

Adopted: June 3. 1993; Released: June 14, 1993

By the Chief, Mass Media Bureau:

1. On February 26. 1993, a complainl was filed wilh lhe
Commission on behalf of the Universitv of Illinois Board
of Trustees. licensee of Slation-WILL-TV. '{Educ.• Channel
12), Wrbana. lllinois. According to WILL-TV the station is
entitled 10 on<hannel carriage by cable television syslems
serving lhe following Illinois communities, aU of which are
owned by TCI of Illinois-Onarga. because WILL-TV's

"Crade'B contour encompasses the principal headend of the
cable system serving each of them. &nd therefore WILL·TV
is ~ "local" .signal for each of these areas wilhin the mean­
ing of §S of the Cable Television Consumer Prolection and
Competition Act of 1992. Pub. L. No. 102-385, 106 Stat.
1460 (1992): Onarga. Danforth. and Gilman.

2. On April 8. 1993. the United SlateS District Court of
the District of Columbia issued a decision in the Iitigalion
involving Tu.rntr Broadcasting S,vsttm, Inc., tl ai. v. Ftderal
Commu.nications CommLSsion. Civil Action No. 92-2247
(D.D,C. April 8, 1993). which upheld the provisions of the
1992 Cable Act that had been challenged as violating plain­
tiffs' constitutional rightS and which terminated the 120
day Standstill Order previously issued in this case.

3. Since no other pleadings were filed in thiS matter
within the fifteen (15) day period specified by the Commis·
sion in itS Public Notice. Mimeo No. 32419 (released
March 26, 1993). the complaint filed February 26. 1993, by
the University of Illinois Board of Trustees IS GRAf'It'TED.
in accordance with 161SCj)C3) (47 U.S.C. 535) of the Com­
munications Act of 1934. as amended. and TCI of Illinois­
Gnlrp IS .oRDERED 0(0 commence "Oft<ftannel carriege
oJ~n .1V11.L-IV. CAaAne! ..12. Lirbane.futnois, on itS
cable television systems in Onarga, Danfonh. and Gilman,
Illinois. fony-siJr~)"'1tootn~edIfe of mis Order. This
action is taken by the Chief. Mass Media Bureau. pursuant
to authority delegated by 10.283 of lbe Commission's
Rules,

FEDERAL. COMMUNICATIONS COMMISSION

Roy 1. Slewa"
Chief. Mass Media Bureau

1



Federal Communications Commission DA 94-1493

MEMORANDUM OPINION AND ORDER

Adopted: December 14, 1994; Released: December 27, 1994

By the Cable Services Bureau:

Before the
Federal Communications Commission

. Washington, D.C. 20554

Television Consumer Protection Ind Competition Act of
1992, Pub. L No. 102-385. 106 Stat. 1460 (1992) failed to
set I standard for either VHF or UHF noncommercial
stations. However, the 1992 Cable Act did adopt a standard
for determining the availability of VHF and UHF commer­
cial stations at I cable system's headend. To establish the
availability of I VHF commercial station's signal, the 1992
Cable Act set out a standard of -49 dBm It I cable system's
headend. At standard of -45 dBm was established for UHF
commercill station signals. Consistent with Conp'css' guid­
Ince with respect to VHF Ind UHF commercial stalion
availability, we see no reason not to utilize the same stan­
dards as prim4/4cu tests to initially determine. Ibsent other
evidence, whether VHF or UHF noncommercial stalions
place Idequate signal levels over I cable SYSlem's principal
headend.

S. In this instance. Crystal determined WKAR-TV's sig­
nal strength to be below the requisite level for a UHF
commercial station. We find, however. that the cable sys­
tem failed to follow generally acceptable engineering prac­
tices in making its determination. Generally, if the test
results are less than -51 dBm for I UHF stalion. we believe
thaI at least four readings must betaken over I two-hour
period. Where the initial readings are between -51 dBm
and -45 dBm, inclusive. we believe that the readings should
be taken over I :!4-hour period with measurements not
more than four hours apart to establish reliable test results.

6. In addition to the information required by our rules
to be furnished to the affected station when there is a
dispute over signal level measurements, cable operalors are
expected to employ sound engineering measurement prac­
tices. Therefore. signal strength surveys should. at a mini­
mum. include the follo\lo'ing: 1) specific make and model
numbers of the equipment used. as well IS its age and most
recent date(s) of calibration; 2) description(s) of the char­
acteristics of the equipment used, such as antenna ranges
and radiation pallerns: 3) height of the antenna above
ground level and whether the anlenna was properly ori­
ented; and 4) wealher conditions and time of day when
tests were done. The underlying decision specificially cited
these measurement requirements so that Crystal was spe­
cifically on notice as to their applicability. When measured
against these crileria. we conclude that the test submined
by Crystal is insufficient to demonstrate that WKAR·TV's
signal is not of "good quality" It the cable system's
headend.

7. Further. we will generally not consider photographs,
photographs of I video tape, or the video tape itself to
establish the presence or Ibsence of a good quality signal
or must-earry purposes. We believe the videotaping, video
pllyblck equipment, television receiver as well as photo­
graphic equipment used mlY interject impairments (e.g.,
noise, equipment chlracteristics. color integration. etc.)
which could mike it difficult to judge whether the video­
tape or photograph Iccurltely represents the station signal.
Consequently, we will only consider such evidence as a
supporting flctor to properly performed cngineering mea­
surements.

8. Finally. 176.56(1)(1 )(iii) of our rules requires that all
cable syslems with more than 36 channels. such as Crystal.2

must carry I millimum of three NCE channels, but il does
not preclude requiring such I system to carry Idditional

CSR-4011-M
Mil 364

Petition for Reconsideration

In re:

Complaint of Michigan State
University against Crystal Cable
lV.lnc.

1. On May 25, 1994, Crystal Cable TV, Inc. ("Crystal").
operator of a cable system serving Crystal. Michigan. filed a
letter with the Commission which we will treat as a peti­
tion for reconsideralion. Crystal, in essense. requests that
the Commission reconsider its December 15, 1993 action l

ordering its Crystal. Michigan syslem to carry Station
WKAR·TV (Educ., Ch. 23). East Lansing, Michigan. No
opposition to this petilion has been received.

2. In support of its request, Crystal states that it
remeasured WKAR-TV's signal on May 25, 1994. It avers
that this data indicates that WKAR·TV's signal strength was
measured at -88 dBm, substantially below the level of-45
dBm required for mandatory carriage of UHF stations. In
addition, Crystal submits a videotape of programming from
WKAR·TV received on May 24 and :!6, 1993. which sub­
stantiates the station's poor reception. Finally. Crystal
maintains that since it already carries Station WCMU-TV
(Educ.• Ch. l~). Mt. Pleasant. Michigan. it shouldn't be
required to carry another NCE station.

3. We are not persuaded by the arguments raised by
Crystal. Section 615(g)(4) of the Communications Act of
1934. as amended. states that "a cable operator shall not be
required to carry the signal of any qualified ·local
noncommercial educational television station which does
not deliver to the cable system's principal headend a signal
of good quality or I baseband video signal, as mlY be
defined by the Commission." 47 U.S.C. 535(G)(4). Because
thc cable operator is in the best position to know whether
• given NCE stltion is providing a cood qUllity signll to
the system's principal headend. we believe the initial bur­
den of demonstrlting the lack of I good quality signal
Ippropriately falls on the cable operator. In meeting this
burden. the cable operator must show that it has used good
engineering prlctices. as defined below, to measure the
signal delivered to the headend.

4. As stated in footnote 2 of our original Order, with
respect to the standard to be used to determine what con­
Stitutcs I "good quality" signal, we note thlt the Cable

I Jliclaiflllri Stlllrt Ulliveniry .'llillS/ Crysull Cdlt n'. Irlc., 9
FCC Rcd 0$98 (19Q3).

2 Commission records indicate that Crystal has a channel
capacity of at least 0$0 channels.

1



DA 94-1493 Federal Communications Commission

Nee channels. Indeed. the Rtport Qlld O,du ill MM Docker
No. 92·259, 8 FCC Rcd 2965 (1993) specifically states:
"(s}ystems with a capacity of more than 36 usable activated
channels are gtlltrQlly required to carry the signals of all
qualified local NCE stations requesting carriage" (emphasis
supplied). The only exception to this requirement is when
tbere is substantial programming duplication between local
NCE stations. I circumstance not raised herein.

9. ACcordingly. pursuant to HO.321 and 1.106 of the
Commission's Rules, the petition for reconsideration, filed
May 2S, 1994, IS DENIED and Crystal Cable TV. Inc. IS
ORDERED to commence carriage of Station WKAR-TV
within forty-five (45) days of the date of this Order. This
action is taken pursuant to authority delegated by Section
0.321 of the Commission's rules.

fE.DERAL COMMUNICATIONS COMMISSION

William H. Johnson
Deputy Chief. Cable Services Bureau

2
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FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

AUG 261993

Steven K. Meuche, Genera! Manager
Station WKAR-TV, M.S.U.
212 Communications Arts Bldg.
East Lansing, MI 48824-1212

In re: Station WKAR-TV
CSR-4020-M

Dear Mr. Meuche:

IN AEPI.Y REFER TO:

4410-AG

By letter dated August 16, 1993, you asked the Commission to
dismiss the unopposed complaint dated August 2, 1993, that you
filed on behalf of Station WKAR-TV (Educ., Channel 23), East
Lansing, Michigan, against TCI Cablevision, operator of a cable
television system serving Battle Creek, Michigan.

Accordingly, pursuant to §§O.283 and 76.8(a} of the Commission'S
Rules, the above complaint is dismissed.

Sincerely,

Ronald Parver
Chief, Cable Television Branch
Video Services Division
Mass Media Bureau

.:.
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Federal Communications Commission
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D4. 93-171

IerOrt the
'edera) CommunicatIons Commlulon

""blnlt0n, D.C. 10554

In n:

Complaint of Northeutern
E4w:atlonal Tal..lslon of Ohio.
&plait Ta CabIn-ilion of Ohio

1&eq1lelt for Caniap

CSP'·3882-M
OHO\45

4. 1tI 1liht of the fotlJOin,. theretore, the complaint fUed
July 2, 1993 by Northustern Educational Television of
Ohio, Inc. IS OAANTED In accordln" with s.ctlon
6150)(3) (4' U.S.C. 535) of the Communications Act of
1934f u amend.ci••nd TCI Cablevi,ion of Ohio IS OR·
D£UD to commence carri.~ of Station WN£O forty",is
(46) doays from the r.luse date of thil O,dt,. Thls .ction is
taken by lhe Chief. Mass Medii Bureau, pursuant to au­
thorit1 d.l,pted by Section 0.283 of th. Commission's
Rules.

F£DEMt. COMMtlN1CATIONS COMMISSION

•
MDCOL\NDtJM OPINtON AM) ORDER Itoy J. Stewart

Chief, MIll Me4la Bureau

By the Olld. Mus Medla Bureau:

1. On I'll)' 2, 1993•• petition on ben.lf of North...tern
Educational Television of Ohio, IIc.n of T.levision
Broldcut Station WNEO (Ed l.lC., Ch. 45) m.nce. Ohio.
was flle4 with the ConunWion claiminl thlt TCI
Clbl.vlslon of Ohio ("TCI"). operator of a cable system
IIrvlnl Steubenville, Ohio. h.d decliDed to carry the su­
tion. Iven lhoup the urade B: contour of WNEO encom·
puses the l)'ltam's principal hudend It north Iltllud. 40°
20' 48" an4 west lons\tude aOO 39' 37" In $tlIlbenvllle, .
Ohio. and the reference point for Amlnc., Is also within
fifty mila of Ta's l\eadend. WNEO ....r15 that it is thus a
"local" lipl wltbin the munins of Section 5 of the Cable
Television Consumer Protection .nd Comp.thion Act of
1992. Pub. L !'lo. 102·385, 106 St.t. 1460 (1992), Ind that
it is antitled to mandatory carnip on the TO system.

2. TO's only response to WNEO's c.rrilal request Viti •
May 21. 1993 [ettar Cetailin& \u curretlt channel line·up
Ind de&llMttnl tho.. channels it considers te be rrllat·
carry for Its Scau~.n\'\IIe system. Since thil linc-Yp docs
DOt include its station. WN£O concludes tn.t lhlJ letter
corwitutll Ta'i deni.1 of ClrT\IIC. WNEO continues,
bo r. that siace this same letter indiclw that TO btl
at t 37 cu1TUltl,..ctiv.tec1 cb.nnllS, TO is required to
cart} any .nd all quallflld NC£ s"tloftS that requat c.r­
riap. PUrllllftt to Section S(b)(l) of the 1992 Cable Act.
TO bas DOl AJed • rapoNl to wmO's mustoClrry PitI­
don.

3. W. epee with WN"EO's araum1nL Section
76.56(.)(Uil of ttle Commlliion'. )lullS tlqulres tbat an
eablc l)'Ite"" With Inor. ,haft 36 c:hannell must carry a
~ of tb,.. NCE channlb. but It doa not pr.chade
rtquiriftlluch I SJftam to carry Idditioul NCE channels.
lndeecl, par.....1'h 11 of the R,pon MUI OftJ" ill MM
Dode" No. PZ-Z5P, 8 fCC acd 2966. 2968 (\993). specifi·
cally lcattl: -[Iastems with a capaelC)' of more than 36
\\IIbl' letlvatad channlll .re I'4"lII1y "quir,tl to carry thl
lilftall of iii qualified local NCE ,cadON requ.UI\I W·
rll,," (emphuls supplied). The onl1 excepdon 10 thls n­
quircmeDt ia when there Is IUMtantlal prolumminl
dYplic.tioft bel..n local NCE ltatlons•• circumsuftCC not
at iIIue b.re.

1 055



Federal Communications Commission

Before the
Federal Communications Commission

Washington, D.C. 20554

In re:

DA 93-1396

Complaint of Southwest Indiana
Public Broadcasting. Inc. against
Douglas Cable Communications

Request for Carriage

CSR-3969-M

MEMORANDUM OPI~'ON ASD ORDER

Adopted: November 17,1993; Released: December 9, 1993

By the Chief. Mass Media Bureau:

1. On July 2. 1993. a petition on behalf of Southwest
Indiana Public Broadcasting. Inc., licensee of Television
Broadcast Slat ion WNIN (Educ., Ch. 9), Evansville, In­
diana.....·as filed ....·ith the Commission claiming that Doug­
las Cable Communications ("Douglas"), operator of cable
tele"'ision systems serving the communities of Allendale.
Bone Gap. Browns. Keensburg and West Salem. 1llinois.
had declined to carry the station. even though the Grade B
contour of WNIN encompasses the s)'stems' principal
"eadends at Allendale. Bone Gap, Browns. Keensburg and
Nest Salem and the station is therefore a "local" signal

...·ilhin the meaning of is of the Cable Television Con­
sumer Protection and Competition Act of 1992. Pub. L.
No. 102-385. 106 Stat. 1460 (1992). WNIN requests that the
Commission not only order Douglas to carry its signal on
each of these cable systems. but also order that the systems
carry it on Channel 9. the channel on which it broadcasts
over-the·air. No opposition to this petition has been filed.

2. W:-;l:-;'s petition establishes that it is entitled to car­
ria!e on the Allendale. Bone Gap. Browns. Keensburg and
West Salem cable systems. and it has requested carriage on
its over-the-air broadcast channel. as it is permitted to do
under Section 5 of the 1992 Cable Act. Since no other
pleadings have been filed in this matter. the complaint
filed July 2. 1993. by South....·est Indiana Public Broadcast­
ing. Inc. IS GRANTED. in accordance with §61S(j)(3) (47
U.S.C. 535) of the Communications Act of 1934. as amend­
ed. and Douglas Cable Communications IS ORDERED to
commence carriage of WNIN on cable channel 9 fOTt)'-five
(45) days from the release date of this Order. This action is
tak.en by the Chief, Mass Media Bureau. pursuant to au­
thority delegated by iO.283 of the Commission's Rules.

FEDERAL COMMt;NICATIO~SCOMMISSION

Roy J. Ste""art
Chief. Mass Media Bureau

1



RICMARO oJ. SOOOR.F'

(201) 826-3145

"' JH/f?i /ji:
WILEY, REIN & FIELDING

1776 K STREET, N. W.

WASHINGTON. C. e. 20006

(202) .28-7000

August 26, 1993

RECEIVED

~UG 2 6 1993

""'CSIMIL£
(201) 41e· 704e

TELEX 14834e WYRN UR

William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Be: /central Virginia Educational Telecommunications
Corporation v. Cable TV Montgomery

~ 552-3757 and CSR-3758 e

Dear Mr. Caton: Ilz Z/-:,,(/<..-
This is to advise you that the issues raised in the

above-referenced petitions for special relief have been
settled among the parties. The settlement contemplates that
the parties will withdraw all pleadings filed in this
proceeding within seven (7) days after carriage of WNVC(TV),
Fairfax, Virginia, commences on Cable TV Montgomery's (CTM)
cable system in Montgomery county, Maryland. Carriage
commenced on August 25, 1993.

The purpose of this letter is to request that all
pleadings filed by Central Virginia Telecommunications
corporation ("CVETC"), licensee of WNVC(TV) , in this
proceeding be returned without action. CVETC understands
that CTM will separately request return of its pleadings.

R~y SUbmitted,

'~I'
~'-

J. Bodorff

R.:TB/lar
cc: Barrett Brick (via hand delivery)

Howard Shapiro, Esq. (via facsimile)

-----------------------------------------



Federal Communications Commission DA 93-613

In re:

Before the
Federal Communications Commission

Washington, D.C. 20554

with §615(j)C3) 147 U.s.C. 535) of the Communications Act
of 1934. as amended. and Prestige Cable TV, Inc. IS OR.
DERED to commence carriage of WNVC. fony-six (46)
davs from the date of this Order on its cable tele\'ision
system serving Stafford County. Virginia. This action is
taken by the Chief. Mass Media Bureau. pursuanl to au­
thority delegated by 40.283 of the Commission's Rules.

Complaint of Central
Virginia Educational
Telecommunications
Corporation against
Prestige Cable TV. Inc.

Request for Carriage

CSR·3759
FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Chief. Mass Media Bureau

MEMORANDL'M OPISIOS ASD ORDER

Adopted: Ma~' 28, 1993;

By the Chief. Mass Media Bureau:

Released: June 8, 1993

I. On January 28. 1993. a petition on behalf of the
..ee.ura! .\Iirginia Educational Telecommunications Corpo­

ration. licensee of Tele\ision Broadcast Station .....\"C~
lEduc. Ch. 56). Fairfax. Virginia. was filed with the Com­
mission claiming that Prestige Cable TV. Inc. ("Prestige")
had declined to carry the station. even thou!h wwade B
c.nlOur of WNVC ~ftcompasses the ~em's 1'rincipal
.eadend .tGarrisonville. Virginia. and it is therefore a
"local" signal ..... ithin the meaning of Seclion 5 of the Cable
Television Consumer Protection and Competition Act of
199~. Pub.. L. No. 101·385.106 Stat. 1460 (1991).

1. Prestige filed an opposition to this petition on Feb·
ruary ~5. 1993. noting the outstanding Standstill Order and
the pending Iitigalion involving the constitutionality of the
1991 Cable ACI in Turner Broadcasling System, Inc. v. Fed·
eral CommUfllClZtions Commission. Civil Action No. 91·11~7

ID.D.C. December 4. 199~). and stating its belief that the
court might invalidate the Act. but that if not. Prestige
already carries the following noncommercial stations.
which may substantially duplicate W:"VCs programming:
WETA·TV (Uluc.. Channel 26), Washington. DC.; WHMM
(Educ., Channel 32). Washington, DC; and WNVT (Educ.,
Channel 53), Goldvein. Virginia. Therefore. Prestige sought
alll'~on of time until May 13, 1993. to evaluate 'the

··"Programming schedules of the above stations in tight of the
• 1:ommission's Report tmd Order ;11 It(.\1 Dockel .\'0. 92·259,

FCC 93-144. FCC Red (1993). in order to determine
whether or not it should funher supplement its initial
opposition.

3. On April 8. 1993. the United States District Coun of
the District of Columbia issued a decision in the litigation
involving Turner Bro4dcasling S.vs~m, /nc., supra. which
upheld the provisil:'ns of the 1992 Cable Act rights and
terminated the 12C .ay S14nd.slil/ Order previously issued in
this case.

4. Given the passage of time. and having received no
additional pleadings in this matter by May 13, 1993. from
Prtilice ~bslantiatinl Hi initial supposition of -potential
program duplication by WNVC, the petition.filed lanuary
28, 1993. by the Central Virginia Educational Telecom­
munications Corporation tS .GM1'o7ED.· in accordance

1



Federal Communications Commission DA 93-645

Before the
Federal Communications Commission

Washington, D.C. 20554

(n re~

action is laken by the Chief, Mass Media Bureau. pursuant
to authority -delegated by §O.283 of the Commission's
Rules.

FEDERAL COMMUNICATIONS COMMISSION

Complaint of Central Virginia
Educational Telecommunications
Corporation against
Multivision Cable TV

Request for Carriage

CSR-37SS
Roy 1. Stewart
Chief. Mass Media Bureau

MEMORANDUM OPINION AND ORDER

Adopted: June 3, 1993; Released: June 14, 1993

By the Chief. Mass Media Bureau:

1. On December 4. 1792. the mandatory carriage previ­
sions of the Cable Television Consumer Protection and
Competition Act of 1992. Pub. L. No. 102·385. 106 Stat.
1460 (l99:!). became effective for certain noncommercial
education stalions. On January 28, 1993. the Central Vir­
pnia Educational Telecommunications Corporation. licens­
ee of Television Broadcast Station WNVT (Educ.• Channel
53). Cioldvein. Virginia. filed a complaint against
Multmsion ubleTV ("Muhiviston" •• eperator of a cabie
television system serving Prince Cieorge's County, Mary­
land. According to WNVT. the ..tion's Grade B contour
encompasses Multivision', prin<:ipal beadend at Lanham.
Maryland. and WNVT. therefore. is entitled to carriage as a
"Iocal" signal within the meaning of §5(l)(2) of the 1992
Cable Act.

2. By letter dated December 8, 1992. Multivision de­
e1ined to carry WN\r'T on itS system. pending resolution of
the SUll'ldstill Order and of the litigation addressing the
constitutionality of the Cable Act in TUrfier Broadcasting
Systtfl'l, Inc., tt ai. v. Ftdtra/ COfl'lfl'lunicatioftS COfl'lmission,
Civil Action No. 92·22~7 (D.D.C. December ~. 1992), but
stated that it would do so, if it was required to. after the
above issues were resolved.

3. The Standstill Ordtr deferred anv Commission action
reprding educational television stations' complainlS of
noncarriage for 120 days. or until an appealable order of
the court was entered. However. it did not preclude the
filing of complainlS recarding carriage disputes or delay the
schedule for the filing of responsive pleadings. On April 8.
1993, the Court issued its opinion in this CISC upholdinc
the provisions of the 1992 Cable Act and terminatine the
Suwislill Orthr.

4. Since no other pleadinp were filed in this matter
within the fifteen (15) day period specified by the Commis­
sion in ilS Public Notice. Mimeo No. 32419 (released
~rch 26. 1993). the complaint filed January :!8. 1993, by
me Central Virginia Educational Telecommunications Cor­
poration IS CRANTEO. in accordance with f61S(jH3) (47
U.s.C. ~35) of the Communications Act of 1934. 15 amend­
ed. and Multivision Cable TViS ORDEIlE.D to ~mmence
.-rr~e of SUIion WNVT. Qannel 53. Qoldvien. Virginia.

on itS cable system serving Prince Cieorge's County, Mary­
land. fony-six (46) days from the date of this O,d,r. This

1
055



Federal Communications Commission DA 93-644

MEMORANDUM OPINION AND ORDER

By the Chief. Mass Media Bureau:

Before the
Federal Communications CommiJsion

Washington, D.C. 20554

1. On December 4, 1992. the mandatory carriage provi­
sions of the Cable Television Consumer Protection and
Competition Act of 1992. Pub. L. No. 102·385, 106 Stat.
1460 (1992), became effective for certain noncommercial
education stations. On January 28, 1993, the Central Vir­
.ginia Educational Telecommunications Corporation. licens­
ee of Television Broadcast Station WNVT (Educ., Channel
53), Goldvein, Virginia. filed a complaint against
MetroVision of Prince George's County, Inc.
C"MetroVision"). operator of a cable television system serv­
ing portions of Prince George's County, Maryland. Accord­
ing to WNVT. tM"'ttion's Grade B contour ~ncompasses

M&uoVision', ¥rincipal headend at Landover, Maryland.
and WNVT. therefore. is entitled to carriage as a "local"
signal within the meaning of §50)( 2) of the 1992 Cable
Act.

2. On March 15. 1993. MetroVision filed an Opposition
to WNVT's complaint which it supplemented on April 13.
1993. noting that -on·arried WNVT until January 1~92.

when it terminated WNVTs carriage because of a signifi­
cant number of su.bscriber ~lDpwntS due to lJOOr siJnal
quality. Citing §4(h)(l)(B)(iii) of the 1992 Cable Act.
MetroVision notes that a commercial UHF broadcast sta­
tion cannot mandate carriage by a local cable system unless
it delivers a signal level ef ~S4Bm luhe input terminals
of the system's principaJ headend. Accordinc to measure­
ments performed on February 25. 1993. at MetroVision's
beadenel in Capitol Heights. Maryland. using pnerally ac­
cepted engineerinc practices and equipment. WNVTs' siC­
nal varied-,,"tween .1.75dill -.d --6~••U 4Bm. I Mcord­
ing to MetroVision, there is a-.......ill _ween its

.I1eadend.and lrVNV'I'~ uaDSmit lite. 4Dd the cable system
had inviteel WNVT's technical personnel to take signal
strenlth measurementS at its heaelend in 1991 •. which they
did. so the station has been aware of this situation for quite
some time. Moreover. ROler Wells. MetroVision's Vice

FEDERAL COMMUNICATIOSS COMMISSION

Roy J. Stewan
Chief. Mass Media Bureau

President and Regional Manager, once apin discussed the
problem with an employee of WNVT following the sta­
tion '5 present request for carriage and suggested their en­
gineer contact MetroVision's to resolve it. but no
subsequent discussions were ever initiated to MetroVision's
knowledge. Finally, MetroVision notes the Standslill Order
and the pending litigation addressing the constitutionality
of the 1992 Cable Act in TUf1'ltr Broadcastillg System, l11C.,
tl al. v. Ftdual CommullicalioflS Commission, Civil Action
No, 92-2247 (D.D.C. December 4, 1992), and argues that
15 of the 1992 Cable Act violates the system's rights guar­
anteed by the First Amendment and by the Fifth Amend­
ment to the United States Constitution.

3. A decision upholdinc the constitutionality of the 1992
Cable Act and terminating the S"mdstiU Order was issued
April 8. 1993. by the Uniteel States District Court of the
District of Columbia in TUf1'ler Broadcasting S.vslem, /IIC.,
supra. Weco u •.-tt..iew........ci...iIls...ta sub­
4Rifted .,..wenoVtsion4emonw.- ~t·WNVT tails 40
.,ro9idell toDd ~Hty ..apol at ~etroVdion'5-8cadend. as
",andated 0,. .f61S(Z)(4) -of the i-992.cable 1'\ct. i'herefore.
WNVT is not entitled to mandatory carriage on the cable
television system operated by MetroVision of Prince
George's County. Inc., and the- petition filed January 28.
1993. by the Central Virginia Eelucational Telecommunica­
tions Corporation IS DISMISSED. pursuant to §615(jH3)
(47 U.S.C. 535) of the Communications Act of 1934. as
amended. This action is taken by the Chief. Mass Media
Bureau. pursuant to authority delegated by §0.283 of the
Commission's Rules. .

CSR-3756

Released: June 14, 1993

Request for Carriage

In re:

Complaint of Central Virginia
Educational Telecommunications
Corporation against
MetroVision of Prince Georp's
County,Inc.

Adopted: June 3, 1993;

I In this particullr CUI. MetroVision utilized l:!O feet of
Comm;Scope .sOO copper-clad. center-eonductor clble. I ten­
yur old antenna 1~1oc1el tllOCA·liHF) loclted It the eilhty foot
level of a tower It the huoend. and I Tektronix 271~ 5)'Stem

anlly%er. last calibrated in December 1m. The me~\4rement!

were made in overcast weather with temper:uures in the thirties
It tWO bour iruerval5 between 8:00 1%:1 Ind Midnilht,
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By 11\1 Chief. Mass M,dla Bureau:

J. Oft Sanuary 28. 1993, petitions on behalf of Central
Vlrpnia EdQCItional Telecommunications CorporatIon

•~.reil\lftcr -Ccfttrll It), lie-naee of T.I....lslon Brotdwt
ScatloN WNVT (Educ., 0\. .53), Ooldvcin. Virpnil. Ind
*,~e (1!.duc.. Cl!:' '6)...atTtIr.""VlrJinSa. ~IIQ Wim
_'ttIe Commlllion clalmln, that Diltrict Cablevilion Limited
.raMerlhip ("Diltrict lt ) had declinld to Clrry th, statiON,
.Yln thouah each atatiot\ placel a Orade B cotltOl.lr o."r
lI\e I)'Stem'l priftcipal headend in Washlnlton. D.C., and
the mdonJ are theretore -local" lip\alJ within the mean·
Inl of Section 5 of the Cable Television COlllumer Prot.c·
tlon aftd Comt>ttltion Act of 1992. Pub. L. !'Io. 102·385,
106 Stat. 1460 (1992).

. 2. On April 13, 1993, District fll.d In op~ltlOft to thll
petition,' in which it arJUM that. nprdlw of whether or
ftot WNVC and WNVT' are qUIUfled local NCE statlonJ, its
systlm, whJch hIS more than 36 \alble activlted Channell,
it currently carrylftl the followini three q,ualil'ied NCE
JtltiODS punUJnt to the ~rcvllloN of $Cclion 76.56(a)(lii)
of the Commiaion's Rulu: WMn (EdllC.; Ch. 22), An·
tSlpoli', Maryland, and WETA·TV (E.cl~c .. Ch. 26) and
WHMM (E4uc.. 0. 32), both Wllhinllon, D.C. It COft·
cl~, theretore, tblt lince it it ,already mlltin. Its (liCE
carrlap ObUptiON, it iI not re~~ind to acid W(IlV'f and

aiIUNd: ADpst 6. 1"3

WNVC to III .)'Stem. In addition, DlItrlet avers that Can.
tral'. petition is deficl.nt In that the -Declaration" allached
to iu p.utlon dOlI not conform with Commiaion require·
menu.

3. ~ ill reply to ttle opposition, filed May 19, 1993,2
Central ltatu tbat no -quota" ULeIl for the number of
NeE ttltJonJ reqUired to be carried uftder tbe ,1992 Cable
Act, and it cit.. paral"lph 11 of Ihe RIpon W O'du III
MM Doc"' No. 91·1" (MIU'-cmy 0,;,,), a fCC Red
2965 (1993), to support ita contention that Diltrict, u a
lJItem with more \han 36 channels, is ~'luil"Cd to carry
an)' loCIl !liCE .tation thai re~ucsts carNp, except thOle
ItItlolU WI .\lblWlt.ia117 duplicate • currentJy<arrled IU·
lion. Central lubmltl copiel of its procrlm schedules for
F.bruary, March and April tven thouit' Dlatrtct does not
arJUI wt 11ther WNVC or WNVT dupliGltes exlltlnl pro­
anmm1nl. CaDual conteftdl thaL District th~ is required
to add th.. two Illftw u must-earry stldons. Addition·
.1Iy, in order 10 IItllfy DistrIct's obJlctlon to iu orilinel
-Declaration-, Central submill an amcN1e4 -Declarllion"
with ill reply.

4. District cit.. Siction 16.56(a)(1)(iU) of the Commil'
lion's Rulu' a. ill buls for not havin& 10 carry W!'o'VC and
WNVT, and it opposes the acceptance of Ccnlrll's reply
due to its late filina. It trlua that thc Commi.ion's Publlc
Noli", No. 32419,' clearly indiCltes thlt Ce*rll should
have flied its [epl)' no Jater than April 26, 1993. District
contendl that central', IlItemint that It "as "over­
whllmat%'· wllft WOrK ooca nOt UCUM 'li tall~rc to eompi),
with the dwlUne.

$. Dlllrict', reUlftce on Sectioft76.S6(a}(1)(iii) or our
rula to avoid carria.. of WNVC and WNV1' ,i, III error.
Section 16.$6(a)(1)(III) req,ulrls that III cable Iystems with
mort thin 36 channals mUll Clrry a mW""",,, of three
(\lCE channlls, but It does not ~reclude requlrinl luch I
lyatem to carry addldonil NCE chanftals. Iftdeed, the MIUI'

C'"1 O,d" speclflcally ltates: "[Ilystem, with a capaCity of
more thin 36 uaable ICtiYlted cblnnels Ire ,"'trtllly fl·

qlllf'td to carry the .icnals of aU qu.aHfied local II: CE Itl'
lions req,ulJtin& Clrriaplt (emphasis ,upplied).s The only
exceptIon to thll requirement 11 when there II lub,tlntlal
procrlmmln& duplication between local NeE' stll!'on.s. a
circumstance not pres.nt here. With reprd to She iUl.Ie of
lat. flIll\" we note that both Central', replY'lQd DislrU:I's
oppoaition l appear to hive been late filed. Al\hol.llh we
admoftilh the partiel for baYin. failad to mee\ our filin&
nqulrtmlnts, w, wllJ ~ept kth late-flied pfudillp out
or our lJulrlll 1ft naolYinl this cue on I complete record.

CSR-3760
CSR·3761

DCOOO2

1ft re:

CoasplaW at Central Vlt.lnla
Edueatiow T.lecommunlCltJons
torpor.tion qa1Dlt District
Cablrrilioft Llmltt4 PartnershIp

~uat t»r Caniap

AcIopc.edl Jal, 29. 1993&

t

• All !mtlam 10 this ~ldoA wu IJed 011 April \4, \993,
I Patitiaur IItcl I conN"ant motion to 8le lu "pi)' OI&t of
alma.
J S&niaIl '76JI6(a)(IU) Nta til "rtlalDt pan:

"Y'WILI wi~ more thaa )6 ~" aetI",,. eWft.lJ
Iball be ntlwrl4 to CU1')' til. lipall of til.... ,ualltitd
_al NC! "ucauotl.ll ,.I.Ylslol1 .cadonl: Iao...".r a cable
l)'I'Im wltb 1Il0r. tUD 36 chu\t\11J aha1J ACt .'I'Ill\&lrd
to C\U1')' ...tiON whOlt FOlflrAmle& ,ublwatia1l)' d~·

,1ic&\II the p'OfI'lmminl of I"olhe, qlloallft.c1 local NeE
sutIOD.-

• n. COrAmillion adapted h. A/w,.c."., 0rUr, • PCC led
296' (1993). on Marcb 11. 1993. 1m view of the llet tIlat the
~Iet adopted therein cOllld have III impact Ilpon a cabl. 1)'1'_m'. obliptloll 10 carry Clrtain AOnc,cmmen:1&l lducatiotl.l1

sullo"" lAd COt&1d &110 aIraCt w ruolutioA of a diJpu\ld car·
ria.. NqUllt airlldy on flit whh the Cammlallon, '"nics Opt
fOIIftl .~cll ~u..u 01 file wra ptrmit&ad IS daY' to fiI, a
l\lpplemclltal ,llIdia, after the "'.... N'I of ue MI6II·C."y
~" ,,,,,,.. Public Notict, -Carria. of Noncolll~rtial Edu·
eatioss&1 S&ldo", by Cabl, Tell"\a(Ot\ S)'NftlI.· Mlm.o No.
'2'19 (raleued March 26, ,tin). "pUn 10 weh mppltmllltil
yppoaitloM colAl' be flied wlthlll , days. I~,

",,.,,,e.,? 0""", • PCC Red at 2961.
• n. Commiuion'. March 23 Public Notlc••,.clllully lcatcC
thai ,..,,If''lfrucJ ~ppod.1tI ....re to Itt &llowed III ~c!ilio%1&l

15 dlY' to • Olad, not the orilin&1 oppotitioa. Diliricl', arilj·
Ilal oppc.itioft w.. !lOt fil" until April 13, t"3: tftc 'Ill"y dly
rllpon.. tim. hl'D till dati of flllDI of Cenual's ,.thlce ..-oul4
hi......pired Oil March I, 1993.

1
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6. In IIpt of the for'JOlns, therefore, the complaints
filed Janua,., 29, 1993. by_ C•.ntral Vlrpnll Educational
Telecommunications Corporatlqn ARE GM~D, in IC­
cordan« with Section 61S(J)(3) (47 U.S.C. 53!) or the
Comml.lnications Act of 1934,: U amended. and District
Cablcvilion Limited 'Inncrship 15 OTU>EP.£D to com­
mence carriap of StatiON WNVT and WWC fony..lx
(46) ell)'1 from the rer..... date ot thll 0'*', Thia action is
tak.en by the Chl,f. Mw Media Bureau. pursuant to 11.1­
thorit)' delcpted by Section 0.283 or the Commission',
RuJes.

FEDERAL COMMUNICAnONS COMMISSION

Itoy 1. Ste...an
Chlct. Mass Medii SurelY

.'.
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In ·rel

Adopted I May 20, 1993 Rel••••d: May ,21, ,1"3, .',
;.'

'Iy the Chief, Ma•• MecUa Bur••u r

""'INTRODUCTION

, , ,:'j' ""; .

... I" '0 ", "':, ~. t,. "

: ~ ••••~ ~ I" :' • • • ~ •

. " 1: On October 5,' 1'92, the Cable 'or.levilion Con~um.r·;~.': .. :: ~
.,rotrction anti Competition Act of 1"2 ["the Cable Act".l~ecame','
l.w. On Oecember 4, 1'92 ,the cable Act' I requir.ment. for ",' "
maneSatory car:'ia;! of certain noncommercial educational .tation.'
becarna effective. On ..1anuary 1', 1'93, ,WN'iC Communication.
Group ["WNYC-T'VI'), licen.ee of .tation WNYC-TV (I~uc., Channel, :
31) ,;' New York, New York, fil.d a complaint ••ekin; to .n.~r.,th.­
.ta~ion'. continued carriag. on channel 3 on ~he cable .~y.til"'.:·"...
• erv.1r19 the Borough of Manhattan in New York City that a:l:'_ .... ',",
oper.a'ted by 'rime Warner New York City C.ble (Jrou~ ["T~me, " ", ,.;
warner"] . Time Warner 0pPoled chil complaiit Qn February ;,a,,· ",_
1'993·, and' WNYC-'I'V replied on March 5, 1.53. . .,' ,,: ,,'

• 1,. ~

1 Pub. L. No. 10a-385, 106 Stat. 14&0 (19.2).

- ,I '.7 O.'.C. 1535'. . .
, .'

I on March 11, '1"3 1 the Commi•• ion adopted • aepOr, .ni:!
Ord.r in MM pocket I;. ,a-25', • FCC Rc4 2.IS (1"3) [-'aport .nd
Ord.r"]. In v!ew of the fact that the rule. adopted ther.in could

·hav. an impact upon a cable Iyltem'. obligation to carry c.rtain
noncommercial educational .tation., and cou14 al.o affec.t· 't~e
relolution of a dilputed carria;. r.qu••t alre.4y en fi1. with' the
Commil.ion, p.rtie. cPPoling .uch reque.t. on file were p.rmitt.d
~15 4aYI to f11e ••~~plem.nt.l pl.adin; afeer the r.l•••• date of
the Report InCS Orw, .upr.. Public Notice, ."Carria;e ;o.f
Noncommercial Educational Station. by Cable Televi.ion .y.tema,"
Mimeo No. 3241' (relea••d March 2&, 1"3'. l.p11.. to .uch
.uppl.mental 0PPolitionl could be fil.d within 5 d'yl. 14. Time
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2. WNYC-TV complain. that, d.lp~t. ita Itatu. II I

qualifi.d local noncommercial educational t.l.vi.ion Itation
entitled to on channel carria;. rights on channel 3 on Time
Warnerll Manhattan cable Iylteml, Time Warner ha. repo.it1on.~ '.
WNYC to channel 31. Thil, .tate. WNYC-TV, 1. contrary to the
.tation'. wiahel and, therefore, 1, I violation of WNYC-'!'V".,~' ",;' .. :
right. under the Cable Act and the Commi••1on I. implem.~~ing, ,; :';', ",
rule.. WNYC-TV not•• that Conare•• ha. recognized that ohannel,\.,_
.hifting i. _~.t~pt1ve to v1ew.r. and harmf~l to local .tation." ~
citing H:R. _.p. No. 102-628, 102d Cong., 2c1 S•••• 5.-55, 11
(1992) and I.R.i'. No. 102-92, 102c! Congo lit ••••••• (1991), ."neS,'"
urg•••wift Com~1••ion action.

3. In op~o.ition, Time Warner argu@1 that it.
repo.ition1n; of WNYC·TV from channel 3 to chann.l 31, the
channel on which ~~~C·TV i. lieen.ea to operat., will in fact be
ben.ficial to the .tation an~ to it. view.r.. WNYC-TV i. carried:
on chann.l 31 o~ Time Warner'. cable .y.tem••ervin; other New
York City boro~ih" note. Time Warn.r, and the .tation promote.
it.elf a. "WN'iC'I'V 31." WNYC-TV'. carriage on cable channel 3 in
Manhattan 1. a hi.torie accident, contend. Time Warner, for .t
the time the Ma~hattan .y.tem. were 0iiginally con.tructed in t~e

1J'~" they die! not have 31 channel.. . '".I,

t • ••• •••

• • 1:n 1tl '1Jpplemental oppo.ition filed April 13, 2,'S3 i .c'-',-:
Time Warn.r contend. that W1'.~C-TV i. not in fact entitled .to ", '.' _~.
mandatory c:'arriage anc! channel po.it~Qnin; right.. Tim. Waa;oner I,",

argue. tha~ WNY:-TV, a. a .tation owned an~ operated by the City·~
of New York, m~lt tran'Tr.it "predominantly noncommercial I>rc,ram•.: "
for educational p~rpo.e," 1n or~er to po••••• '1Jch,right., cit1.:\; ,
47 U.S.C. 1535 (l) (1) (I). Thi. ha. been defined by the ,,'.,': "
Commi•• ion, Tim.. Warner note., al tran.mittin; .uch program., ••.
defined in 573.i21 of the Commi••ion'. Rul•• , for at lea.t SO '
percent of the atatien" broadca.t week. .7 C.r.R. 1~,.55(a).(2).

Sce al'9 Report ID~ Order at . Citing WAy of th. bro,' of
Otab. Inp., 101 FCC 2d 13'. (19.5), Time Warner further argu••
that 173.'21 of the kule. d1Itingui.he. b.tween 1n.tructicnal' and
veneral, ed1Jcaeional programming on the one hand, and cultural and
ent.~tainm.nt programming on the other. A ~alified '

J. !.... '.

Warner '.upplemented it. oppo.ition on April 13, 1••3. . WNYC~,trY"
replied on April 23, 1.93, .• ,;_:'"

• ,0, ••

Of'·

C In reply, WNYC-TV .tate. that Time Warner ha. repo"1~o~;4'
MNYC-TV, and uri.' immediate Commi••ion ac:tion. J.....

,I ,.','

..... '

......

---_.._--......"- --_._--------------------
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~on~o,mm~rci~l :.ducat~onal Itation may tran,mitthe ~atter '
programming, ;'Time Warner not,_, but mu.t tra.n.mit 'predominantly
the former programming. Thil,'I'ime Warner claim., WNYC-TV fail.
to do; and ,Time Warne~ .ubmit.". copy c~WNYC-TV" "p~ogram '
Ich,dule for the week of April 5-11, 1993, 'in aupport of thil
ai'g'Umen~... 'rime Warner 1hI.1ntain. that ~he commi••ion pOI••••e.
broa4dilpute re.olution authority wh~ch it .hould u'e to hold
that uniforM'c.rriage'of WNYC-TV on cable ch.nnel 31 tbroughout
.ew Yo~kCity be.t I~rve. the public~nter••t." ~

.' 5.':: ~n' ~~p~y, .~C~TV ~riUe~ ~h~{;1n.·~~~t'i~n'1 ,"
'educational / ,cultural ,and entertain'l'l\8nt caee;orie. a. ·u.ed in
173.621(c)of,the Rule••re overlapping clte;orie., not .xclu.ive
eategorie., anc!~r" nqt in any event c!~'i;nec! to limit the ' .
carria;e right.: of ,licen.ed .tation•. '. In' f.ct, note. WNYC-TV,
Congre•••~c1fic.~ly cite,d the .tation' a. an ilxamp,le of a '
qualified noncommerci.l educational televi.ion .tation for '
purpo.e. of carria;1 .nd channel pOlit!onr!ght. -in'the Cable
AC~"'l.ii.lat1ve, hi.tory, citing H.l. alp; 'No. '102-'28, 102d

_Cong., 2d Se••• 104 (1"2). WNYC-TV lurth.r not•• 'that , .'
.:. repo.iti'oning' it' will not achie~e'uniform 'po.itioningcity-wide,

a.".y.tema not owned by Time Warner, carry WNYC-TV on chann.~ 49.
Such'repolit,!onin;, cl.im. WNYC-rv" will onlyccnfu.e it. viewer.
and .llow Time Warner to place Turner Network, TV, a .erviee in ,
which ,'rime Warner '," co~ol'at. pare~t anc! it. affiliateo havi an
~wner.hip ,inter••t" -on ch.nnel 3, on T~~e, Warner' I 'yltem•..

. \..
~:tSCU8SIOM '

';

. ,

,~ " We uphold WNYC-TV' I complaint a;.in.t Time Warner.
Section &15(9) (5) of the :Cable Act, a. implemented. by "6. $7 (b)
,of the:Comm:i.••ion'l lule., require. that the ligna],. of,
noncommercial educational broadca.t .tationl carried en a cable
te~.vi.1on .y.tem pur~uant to the mu.t-carry requ~rement. ,mu.t
appearo~ the cable'.y.tam channel number on wh1ch~he,qua11~i.d
local",noncommerc~al 'educational .tat1on i. bro.cSca.~ over the air
or on the channel in which itw•• c.rried en 'July 1', 1.15, at
the election of the aoncommercial educational .tation. WNYC-TV
wa. carried on the 'rime Warner Iyltem. lerving the lorough of
Manhattan on cable ch.nn.l 3 en July 19, 1,a5 and the itation ha.
elected to continue to be c.rri,d on th.t channel. ,
Notwith'tanding Time Warner'. al.,rtion. of the beneficial 1mp.ct
·ofre'po.it1onin; WNYC-TV on tho., c.ble 'yltem., the deci.ion a.
to, cable channel po.ition r ••t. with DYC-TV.' '

? Time W.rner" argument. challenging WNYC-TV'i right. to
carriage are not per.u••ive. WNYC-TV i. clearly a qualified

"ncncommereial educational televi.ion It.tlon Within the meaning
, 0'£ the Cable Act and our rule.. ,AI required by 47 U••. C. 1535 to
,be e11g1ble for mandatory carria;e, WNYC-,'1'V'8 city of licen.e 1.

"

3
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within SO mile. of Time Warner'. principal headend. 1 WNYC-Tv i.
"ownea anc! op.ratea by a municipality" -- MNYC Communieat10n.
Croup i. an agency in the Department of Oeneral Service. of the
City of New York _. anc! WNYC-TV -tran.mit. predominantly
noncommercial program. for educational purpo••••• Thi. 1.,
defin.d by our rule. to be -a. defin.d in '73.121 of thi. ,
chapter, for at lea.t 50 percent of it. broadca.tweek.·~ 47,
C.F.R. '76.S5Ca) (2). While Time Warner would limit the
definition of -,ducational" to inatructional and related .
educational programming, the Comm1••ion clearly Itated in the
Repert and Ord.~, 'yprl, that Wthe Net!;, did not intenc! to limit
the .cope of 'educational purpo.e. ' only to the requirement. of
paragraph Ca' of 173.621, but intended that all of, '73.621 would
be governed by that d.finition.- a'pert and Qrd'r at ~~__
2'1.7. For purpo,el of thi. portion of the Cable Act and the, .
Commi••ion', im~lementing rule., a broad, inclu.ive definition cf
"noncC)mm.rc1al proirai' for educational purpo.e." :i.. appropr1at'e
and ha. be.n adopted. Not only hal WNYC-TV demon.trated that it
quali!1•• a. a local noncommercial educational t.levi.ion
Itat1on, but also Conire•• ha••pec1fica1ly id.ntified WNYC-TV ••
an example of a qualified noncomm.rcial educational tel.vi.ion
.eation for purpo••• of 47 U.S.C. '535. I&a H.R. Rep. N~. 102-
628, 102d Con;., .d S•••. 10. (1'~2). '

8. In view of the foregoing, w. find that grant of WNYC-
TV" petition i& in the public int.r••t.

t. Accorc.1ngly, IT 18 OROER.EO, That the petition for
Ip.e1al reli.f (CSR-3748) filed January 1', 1t93, by WNYC
Communication. Croup IS GRANTEO in accordance with '615(j) (3) (47
V.S.C. 1535) of the Communication. Act of 193', a. amended.

. ,
10. IT IS FURTHER OROERED, That Time Warner New York City

Cabl. Group SHALL ~y the .ignal of WNYC-TV on cable channel 3
of Time Warner'. cable Iy.teme ••rving the Borough of Manhattan

• WNYC-TV'I Grade I .erviee contour al.o encompa••e, T~m.
Warn.r'. principal h.adend, an aleernative ~alifyini criterion .
• 7 O.S.C. 1535 Clt (2) (I).

• AI, thet Commi••1on ha. prev1ou.ly Itated, .,.. in all
matter. relating to programming, we will d.fer to the judg.ment of
the broadcaster unle•• hi. categeri.aeion appearl to be arbitrary
or unree.enabl•. " HAy:f f~ :;0# i~f flfa' ~' 101 PCC .d. at
1372 n. 5, citing ~_o__;n_1 P_~__ t '1-1f., 43 red.
Reg. 30847, 30144-45 (1.78).
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within forty-five (45) day. of the rele••• date of thi. Q~4.r.
1h1. action ia taken by the chief, Ma•• Media Bureau, pur.uant to
&\J,thority delegatee! by 10. :UJ of the Commi••ion'. Rul•••

FEDERAL CO~ICATION COMMISSION

A~~~, Ma•• Media Bur.au
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, LAW DEPART~IENT

100 CHt"RCH STREET
~"E\\" YORK. :'-i.Y. 10007

O. ~~f1rs~qboD
Corporatio''l Cou.nsel

March 31, 1993

Copy

(212) 788·
1008

RECEIVED

'.tAR 31 \993

HAND DELIVERY

Ms. Donna Searcy
Secretary
Federal Communications Commission
1919 M Street N.W., Room 222
Washington, D.C. 20554

Dear Ms. Searcy:

Re: Complaint of WNYC
Communications Group Against
Cablevision Systems
Corporation. CSR 3787

Together with the law firm of Arnold & Porter, we
represent WNYC Communications Group (tlWNYC"), complainant in the
referenced matter. Pursuant to the Rules of the Federal
Communications Commission, 47 C.F.R. § 76.8, as applicable to the
referenced complaint, see F.C.C. News Release (March 11, 1993)
(Rules Implementing Must-Carry and Retransmission Consent
Provisions of 1992 Cable Act Adopted (MH Docket 92-259», WNYC
dismisses without preju~ice as of right its "Complaint re Failure
to Comply with Section 615 of the Communications Act" (filed
March 3, 1993) against Cablevision Systems Corporation and/or
subdivisions and affiliates (tlCabievision").

The complaint, and accompanying "Petition for Emergency
Declaratory Relief" (which is also dismissed herewith), arose out
of a dispute between WNYC, licensee of WNYC-TV, Channel 31, New
York City, and Cablevision, operator of cable systems in (among
other locations) Great Neck, Lynbrook, Woodbury, and Yorktown
Heights, N.Y., and Newark, N.J., concerning the immediate
practical effect of the Cable Television Consumer Protection and
Competition Act of 1992 ("1992 Cable Act"). The parties have now
resolved that dispute as follows:



· .
Cablevision has agreed to continue full-time carriage

of WNYC-TV o~ its cable systems in Great Neck, Lynbrook, and
Yorktown Heights and to continue substantially the same par~-time

carriage of WNYC-TV as presently exists on its cable system in
Woodbury. On the Newark, N.J. system, part-time carriage of
WNYC-TV will be slightly modified, with Cablevision continuing to
carry WNYC-TV's Japanese-language programming (Fuji) on Monday­
Friday 7:00 a.m.-9:00 a.m. and Sunday 7:00 p.m.-8:00 p.m. and
Italian-language programming (RAI) on Monday-Friday 6:00 p.m.­
8:00 p.m. and Sunday 8:00 a.m.-2:00 p.m .• On the Woodbury~ N.Y.
system, Cablevision will continue to carry WNYC-TV's Italian­
language programming (RAI) on Monday-Friday 6:00 p.m.-8:00 p.m.
and Sunday 8:00 a.m.-2:00 p.m.. Th~s, Cablevision will be
continuing carriage of almost all WNYC-TV programming now carried
on the five systems in question.

In exchange, WNYC has agreed to withdraw the complaint
in this matter. That withdrawal is without prejudice and without
waiver of WNYC's right to the subsequent reassertion of the
complaint in its entirety or any claim therein, including but not
limited to claims concerning deletion of carriage in whole or in
part, channel positioning, and/or refusal of requested carriage.

The parties have also agreed: (1) that a jointly issued
release will be served, along with this letter, on all entities
served with WNYC's original complaint and petition, and (2) that
Cablevision will advise affected viewers through an appropriate
notice of continuing carriage of WNYC-TV programming. A copy of
the jointly issued release is enclosed. If you have any
questions concerning this matter, please contact me and Charles
Forma, Esq., Cablevision Systems Corporation, One Media
Crossways, Woodbury, N.Y. 11797-2013 (516-496-1214).

The text of this letter has been reviewed and agreed to
by Mr. Forma.

Very truly yours,

~-:~0/~avid B..~n .
Assistant Corporation Counsel

ce. Charle. Forma, Esq.

-2-



Federal Communications Commission

MDfOIANnt)M OP~'ON AND ORDER

By the Chief. Mau Media Bureau:

Beroj;e the
Feeleral Communleatloft& CommluloD

Wul\lnlton, D.C. 20$14

SUMMARY OF PLEADtNGS
2. WPBT compl.ln. lhal, de.plte it. mtu, a. a qualified

locIJ noncommercial educatlonll televllion ltallon ..-hlch
plac., I Crad. B contour over National'. haaes.nc! and
which la entitled 10 on-ehannel carriql rilbts on clble
channel 2 on National's cable ')'Itcm,~adonal 1w reposi­
tioned WPBT to channel 3S~This,. statas WPBT, is contrary
to che ltatlon'. wl.hes and, therefore, it a violation of Ira
rllhra under che 19?~_Cable Act and the Commiaion'.
implementinl rules. ~8T ftotn.thlt 0" March 29, 1m,
on July 19, 198.!, anc at .U elm.. until approximately

Decem21. 199" it wu carned on cable chann.l , by
National. n or about that date. howe~er, National substl.
tuted Di very on channel 2, without cotice to Wl'BT,
I%ld placed WPBT on cable channel 35. WPBT re,\l,1csted
cOfttlnlled carri.p on cable channel 2 on December 10,
1992. It staW th.l N.tional reNted to do to by letter dated
December 17. 1992.

3, In opposition, National atpet tl\at it hu nOl refused
CO carry WPBT or to place It Oft Iny specific channai;
rather, it merely ltated thlt It would considar WPBT',
nqUIIt after I eourl upheld the corwltutlonality of lbe
ftlutl<lrry proYilioN of the 19Y2 Cable Act and the Com·
miaaion edopt~ lmplemeatinl rulet, National note. lhat
WPBT hal ftOl p.id I filiftl fee with itt must-earry com·
plaint, aDd that Itt principii community is more thIn
fitly-fiv. miles from National" headend. National Stites
that it already camet another noncommercial educatlonll
station affiliated w1th the SLlte pUblic television network,
and it hal uked WPBT tor its propmminl schedule,
..-hich il hal yet. to recelv., 10 It, may compare the two
,tatlons for potential duplication. Nalional .uuau ellher
chat the Commluion diami.. thb complaint, or tlt.llt
allow National to supplement ill oppo.ition after the Com­
million .dopu h. mandatory carriase rules and lhe con'
stitutiotlalhy of the statutory mu.t-earry provisions is
rClOived. In tra supplemental opposition, National SlItes
thaI It Is carrylns WPBT anc! that it has no present inlenl
10 c.... dolns so, ·but thlt it tw not repOlitioned WPBT
since December 4. 1992, and th.t WPBT is not in faCt
entitlel1 10 on-ehannel carri.cc riChll until October 6.
1993.

f)1SCt1SS10N
4. We uphold WPBT', Complaint apirut National. Ini­

tially, we note that on April 8. 1993, the United States
District Court of the DilUtcl of Columbia Issued a decision
In th. litiption Involvtnl T",mt' S,044turln, SySltll'U, /ft,.,
tr Ill. ". F,dffld ComnUJlUC4UofIJ Commtulofl, Civil Acllon
No. 9,-2247 (D.O.C. April 8. 1992), which upheld lhe
provilioN or lhe 1992 Cable Act that had been chaUenpd
u vlolatlna plaintiffs' constltullon.1 rishts .nd which ter­
minated the 12.0 day S"rulJ,;U Ord" previously I"\led in
lhe case. Moreov.r, 1'(1)(5) of the Cable A(t, IS impl••
merued by 176.57(b) of the Commit.ion'. RullS, requires
that the limal' of a noncommercial edl.lcational broadcut
,tation carried o~ • cable television systlm purs\,l.nt to the
Iftlut-earry requirements musl Ippear Oft the cable system
,hlnnet number on which the qualified locai
noncommercial educationalltation is broldC&lt oyer-the-air
or on the 'hann.) on which It wu carried on Slolly 19.
1985, .t the election of the noncommercial educational

CSK·3786

a,JUMdI AU.ull '. 1993

1ft ~

Complalnt 01 Community Telerillon
Foundation of South Florida, tnc.
aphut NatioNI Cabl, Limited

J&qUlSt far Carriap

Adopted: Jul)' 29. 19931

n-.nODucnON
1. On October " 1992, the Cabl. Tel.vlslon Consumer

prosection and Competition Act of 1992 {"the Cable Act"l
became Ilw.' On December 4, 1992, thl Cable Act's reo
quirements lor mandllory carriaS' of . c:cnain
DOncommerclal educ.tlonal station. Mt 'forth In IS of the
Act becam. etfectlve.1 On Febrl.lary 17, 1993, Communlly
Television Foundation of South .Floridl. Inc.• IIcen... of
Station WPBT (£duc.• Channel 2), Miami, Flori~la, fil.d I

complainl ICCkine to lnaloUI thl I~ation's carriep on chan·
lIel 2 on Ihe cable ",tem ""inC Palm Bach County,
florId. which is operated by N.tionll Cable Limited ("Na'
tlonai"). National tiled an opposition to thl. complaint on
March 11, 1993,1 and .upplemented the oppo.ltion on
AprU 13, 1993.'

a hb. L. No. 102·'1$•.106 SlAt. a.60 (1992).
, '7 U.5.C. IS"~.
i On March 11. 1993, the Commltalon adoptld • 1t4POff _
Or.~ III /tiM Dock" No. '~·ZS9: • FCC led 2965 (1993)
rR'i'On .Itd 0''''''']. In vI,w of the fact .ha. th, rul•• adoptlCl
th'r,la could h.... III Iftlp&Ct upon a cable S)'St.tA', obUlldon
10 carry "ruin noncommercial .clv:e.donal Itatio"', aDd CGllld
allO affect the Tttohnlon of • c1ls;lIued ClITiaI' requat a1Nady
on IU. with the ComtAi.ion. ~tie. oppalin. such reqllests 011
file were permitted 15 daY' \0 IU. I ',upplemcftul pl'lall,. after
the r,I'IM dlt. or \h' 1tfpon Mil OP'd,', 114P"'. Pllblic !'loti".
-carrlal' of NOllcommerc:ial ~uC&tional SlIUOItl by cable
Tel....ision 5Y'umI." Mlmeo No. 32-'19 (releuetl March 26,

1993). "'plie. \0 .uch IllppJ.lDaawoppos1t102l co\lld be nl.es
wlthlll , days. I~.

• In ad4hio~ N"ioaaJ Bled a -a.qll.1t for Eauulon of Tim."
Oft May 3. t993, lor teft more clays 10 ad iAdlldin. May U.
1993, ID luppl.lUnl i~ oppoaitiol1. 011 May 10, 1993. WPBT
filed an oppoaldoft 10 'dlll ref(\Int. On May 12. t093, National
CU.d & leU., .udal lhat It blll.YId CIUT'ftt ft'Ftlatlons with
WPBT would to......."It ift. NUlerMftt or &11 11I1l1t bet......n
the panl.s. It Thereaft.r. DO funtler plaa,Unp win nl.d, and
Commi.sjoll ruB wu inCormed by tal.phon. thaI th. 1l'lQtla­
dOftt tooad Clu,d. 1ft vlaw of thae facti. It Is BO Ioftpr necallry
to ru1t on Nallonll's "~\lClI tor EllwftJioft or Time" or Oft
WPBT's opposition to it.

1
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ftllion. W1'BT's aucrtion it unreNled thaI It WII carried
on /'II.tion.I', rystem ICrvinr Palm Be.ac:h County, Florida
on cable CMnnel 2 on July 19, 1985.WPBT elects to
conlinue to be carried on thai channel. and it hu been
enthled to such carrlAle since 04cember .., 1992. th. effec­
tive ute of 15 of the 1992 cable Act.'

5. Nallon.l·s arllolmenl chal1c~&inl WPBT's rishts to on­
channel urritee are not persl,luivi. WPBT u clearly I
qualified f\oncommerciai cduc.alional television IUtlon
within the muninl of lhe 1992 Cable Act and our rulea.
Its I»Crtion lhll it plica a Grade B COntour ovcr Na­
tional's headend. and u tberefo,e a "local· Ilpal entitled
to mandator)' carriaCC on fIlation'I's SYSlem. It unrefuted.
Moreovcr. fIlational has not 'I~bm!ued any additional
showlnp to mcet its burden of proof concarnln, iu aUIsa·
tion of polential procram dupl~cation by WPBT. FlnaUy.
we note thai Doncommlrcial sl:ltlons are nOI required to
submll filii'll fees to Ihe Commiuion for process!nl their
mandalory earriacc requcslS.

6. In view of the forelOinl. we find that I'ant of WPBT's
petition i, in the public interal.

7. AccorcUn&Jy. IT 1$ ORDERED. Thai the petition for
.pecial relief (CSR·3186) filed Februlry 17. 1993, b)' Com­
munity Television Foundation :of South Florida, Inc. IS
ORANTED in lecorCS.nce .",llh 1615(,)(5) and with
1615(j)(3) (47 U.S.C. '535) of the CommunicatioM Act of
1934, IS amended. .

-- a. IT IS FURTH£R ORDERED, That National Cabl.
Limited SHALL CARRY lhc s.lenal of WPBT on cable
chlnneJ 2. on National's cable system IoervinC Palm allch
County.' Florlc1a. within forty..lx (46) day. of lh. releue
esate of this Ora". ThIs .ction ii liken by thl Chief. Mus
Medii Bureau. pursuant to au.lhC?riIY c1elcplc4 by 10.:283 of
\he Commission's Rules. .

FEOEflAL COMMUNICATIqN$ COMMISSION

\

Roy 1. Stewlrt
Chief. Mus Media Bureau '. .~: ....... ..0

, We ftOle ,hal ,he Commission Rul. ImpJ.m.ntlftl 1ft OctO­
ber 6. 1"3 "udlln. for ~IDlIlnl a loul m..,,·carry ,,,tlon',
cnannel ~hlcnlnl r.qUell IJlJlll.s·only to commerel&lludon•.

2

$#, 4' C.P.I.•'U1(d). Th, .Chatln,1 position In. "qulrtm.ftt
6)r ftootomm.rcl.lll.tlons III Ionb 111 \h. 19'1% Cabl. Act WI"
telf-effetll&llin•• Ind .,rne '''.c:tl¥C on DcGCn:lber 4. 1991.
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IN ..I ....., "UE" TO:

-pp

David M. Fogarty
President and General Manager
Greater Dayton Public Television
TeleCenter
110 S. Jefferson Street
Dayton, Ohio 45402-2415

In re: Greater Dayt9n Public Television
(WPTD)
CSR-3931-M; IN0339
CSR-3932-M; IN0011
CSR-3934-M; IN0402

Dear Mr. Fogarty:

On July 19, 1993, you filed petitions for declaratory ruling, on
behalf of Greater Dayton Public Television, licensee of
Television Broadcast Station WPTD (Educ., Ch. 16), Dayton, Ohio,
claiming that TCI of Indiana, Inc. had declined to reposition
WPTD on Channel 16 on its systems serving Dublin and Richmond,
Indiana, and declined to carry WPTD on its system serving Lynn,
Indiana. Subsequently, by letters dated September 13, 1993, you
requested dismissal of these petitions as TCI has agreed to
reposition and/or carry the station on all three systems.

In view of the foregoing, pursuant to SO.283 of the Commission's
Rules, the petitions for declaratory ruling, filed July 19, 1993,
on behalf of WPTD, are dismissed.

/'
. Since+ely,

Ronald Parver
Chief, Technical Services Branch
Cable Services Division

\,
/'

l
GO 00U85

!
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..11'1 Tel of Indiana. Inc.

September I, 1993
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J

Mr. David Fogarty, Director of Broadcasting
WPTD/WPTO
4th & Jefferson Sts.
Dayton, OH 45402

Dear Mr. Fogarty:

I am wri ting to inform
WPTD-16 has been moved
Dublin systems. Also,
system and is positioned

you, effective September 1, 1993,
to channel 16 on our Richmond and

WPTD has been added to our Lynn
on channel 16.

WPTO-14 has been added to the Richmond system on channel
19, the Dubl in system on channel 18 and the Lynn system on
channel 17. Per our earlier discussion, I understand the
placement of WPTO-14 is unacceptable, but temporary.

It is our intention to come to an agreement with an
acceptable location for WPTO-14. I am presently in a
posi tion to di scuss the placement of WPTO-14 on channel 4.
Please let me know what considerations would be acceptable
so that we can plan re-arrangements prior to October 6th.

ec Tom Barberini

2'28 Chesler Blvd.
Richmond, Indiana '737'
(317) 566-8321
FAX (317) 166·3753

ArtE~Ot¥#Iuniry Employ"



Federal Communications Commission DA 93-1397

In re:

Before the
Federal Communications Commission

Washington, D.C. 20554

1993, by Greater Dayton Public Television (CSR.3937-M)
IS GRANTED, in accordance with §6IS(jH3) (47 U.S.C.
535) of the Communications Act of 1934. as amended. and
TCI Cablevision of Indiana, Inc. IS ORDERED to com­
mence carriage of WPTO on cable channel 14 forty-six (46)
days from the release date of this O,dtr. These actions are
taken by the Chief, Mass Media Bureau, pursuant to au­
thority delegated by §O.283 of the Commission's Rules.

Complaint of Greater Dayton
Public Television against
TCI Cablevision of
Indiana, Inc.
Request for Carriage

CSR&3•
CS -3933·M

~S

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
. Chief, Mass Media Bureau

•....-

MEMORANDUM OPINION AND ORDER

Adopted: NOl'ember 17,1993; Released: December 9, 1993

By the Chief. Mass Media Bureau:

1. On July 19, 19Q3. petilions on behalf of Greater
Dayton Public Television, licensee of Television Broadcast
Stations WPTO (Educ.. Ch. 14), Oxford. Ohio and WPTD
(Educ.• Ch. 16). Dayton, Ohio, were filed ~'ith the Com­
mission claiming that TCI Cablevision of Indiana. Inc.
("TCI"), operator of a cable television s)'Stem serving
Winchester. Indiana. had declined to carry the station. even
though, allegedly, the Grade B contour of WPTD encom­
oasses the s)'stem's principal headend at north latitude 400
i' 00" and west longitude 84° 59' 31" and Oxford, the city

.)f license of WPTO is within fifty miles of the same
location. Both stations. therefore. are "local" signals within
the meaning of §5 of the Cable Television Consumer Pro­
tection and Competilion Act of 1992, Pub. L. No. 102·385,
106 Stat. 1~60 (1992). WPTO and WPTD both request that
the Commission not only order TCI to carry their signals.
bUI also order that the system carT)' them on channels 14
and 16. respecth"ely. the channels on which they broadcast
over-the-air. 1"0 opposition to these petilions has been
filed.

2. Staff rev'iew of the issues raised and of the materials
submitted in WPTD's petition fails to demonstrate that
TCl's headend lies within WPTD's Grade B contOur!
Therefore. the 1992 Cable Act does not entitle WPTD to
mandatory carriage on the TCI cable tele\'ision system
Krving Winchester, Indiana. and the complaint filed July
19. 1993. by Greater Dayton Public Television (CSR­
3933-M) IS DISMISSED pursuant to i615(j)(3) (~7 U.S.C.
535) or the Communications Act of 1934. as amended.

3. WPTO's petition, ho~"e\"er. establishes that it is en­
titled to carriage on the Winchester cable ~~"stem because
Oxford. Ohio, the city of license of WPTO, is within fifty
miles of TCI's headend.l WPTO has requested carriage on
its o\'er-the·air broadcast channel. as it is permitted to do
under i5 of the 1992 Cable Act. Since no other pleadings
have been filed in this matter. the complaint filed July 19.

t calculations ror Grade B contoun o( tcle'i'i,ion sutions are
bued upon the current licensed p:lrametfrs or th~ television
st:lIions(s) in qu~tion Ind usin& the methods set ronh in
ti3.b84 or tbe Commission's Ruin (Prediction or Coveracc).
l The distance computations are based upon the ref~rence

1

point(s) (for the television sution's community or license) in
,76.53 or the Commission's Rul~ Ind the principal hudend
coordinatn provided in the petition lind lIpplyinl the methods
in '73.611 of the Commission's Ruin (Reference PointS lind
Distllnce Computation). .



Federal Communications Commission DA 9>1405

MEMORANDL'M OPINION AND ORDER

By the Chief. Mass Media Bureau:

Adopted: NO\'ember 9, 1993; Released: December 14,1993

Before the
Federal Communications Commission

Washington, D.C. 10554

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Ste.....art
Chief. \fass Media Bureau

television station. Grealer Daylon has submitted a May ~6,

1993 letter which it sent 10 Country Cable requesling car­
riage on Channel 16. According to Grealer Dayton, Coun­
try Cable has neil her commenced carriage nor responded
in any way to Greater Dayton's request for carriage. nor
has Countr\' Cable submiued to Greater Dayton its channel
lineup for ihe Greens Fork system.

4. According to 1615(g)(5). a qualified local
noncommercial educ:ational station carried pursuant to
must-e:arry requirements mus~ appear on the cable system
channel number on ...·hic:h it is broadcast over-the·air. or
on Ihe channel on which it was carried on July 19. 1985.
at the election of the station, or on such other channel as
is mutually agreed upon by the station and the cable
operalor. 47 U.S.C. 1535(g)(5); 47 C.F.R. 176.57(b). Be­
cause Greater Dayton has elected that WPTD-TV be carried
on its over-the-air channel, Channel 16. we will grant its
request that the Commission order Country Cable to carry
WPTD-TV on Channel 16.

S. In view of the above, the complaint filed on July 19.
I QQ3 by Greater Dayton Public Television. licensee of
WPTD·TV. Dayton, Ohio (CSR·3945-M) IS GRAKTED, in
accordance ....·jth 161S(j)(3) of the Communications ACI of
1934. as amended. (47 U.S.C. 1535). Furthermore. Country
Cable Systems IS ORDERED to commence carriage of
WPTD-TV on Channel 16 within forty-six (46) days from
the release date of this Order on its system serving Greens
Fork. Indiana. This action is taken by the Chief, Mass
Media Bureau. pursuant to authority delegated by §0.283 of
the Commission's rules, 47 C.F.R. 10.283.

CSR-39~5-M

Request for Carriage

In re:
Complaint of Greater Daylon
Public Television against
Country Cable Systems

I. On Jul)' 19. 1993. Greater Dayton Public Television
("Greater Dayton"). licensee of WPTD·TV, Dayton. Ohio,
filed a complainl againsl Country Cable Systems ("Country
Cable"). pursuant to 1615 of the Communications ACt, 47
U.S.C. 1 535. Greater Dayton requests thai Ihe Commission
order Country Cable to carry WPTD·TV on Country Ca­
ble's cable system serving Greens Fork, Indiana, and that
WPTD-TV be carried on Channel 16.

2. Section 615 of the Communications Act of 1934, as
.mended. requires. cable system to carry the signals of

'Jalified local noncommercial educational television sta­
,ons. Set 47 U.S.c. 1535. A television station that is li­

censed by Ihe Commission as a noncommercial educational
tele\'ision stalion and is O\lined and operated by a public
.gency. nonprofit foundation. corporation or association
thai is eligible to receive a community service granl from
the Corporation for Public Broadcasting will be considered
a qualified noncommercial educational tele\ision station.
Set ~7 U.S.C. 1535(1)(1 HA): 47 C.F.R. 176.55(a)(1). A
qualified noncommercial educational tele\'ision station
.... hich is licensed to a principal communit) ....'hose refer­
ence point. as defined in 47 C.F.R. 176.53. is within 50
miles of the principal headend of the c.ble system will be
considered local. Su 47 U.S.C. t535(\)(2)lA); 47 C.F.R.
176.55(b)(1). Not ....·ithst.nding the .bove. however•• cable
operator shall nOI be required to carry the signal of .ny
qu.lified local noncommercial educalion.1 television sys­
tem which does not deliver to the cable system's principal
headend • signal of 1000 quality or baseband video signal.
~t 47 U.S.C. 1535(&)(~).

3. Gre.ter D.)10n conlends Ihat WPTD-TV is • qualified
local noncommercial education.1 television station and
therefore it has the right to c:arriage on Countl)' Cable's
Greens Fork. Indiana, cable system. We agree. Greater
Dayton has presented the follo...·inl evidence with respect
to WPTD-TV: WPTD-TV is licensed as a noncommercial
tele\'ision station: il is owned by Greater Dayton, a
nonprofit corporation: it is eligible to receive a c:ommunil)'
service Irani from the Corporation for PUblic Broadcasting.
and; it is licensed to Dayton. Ohio...hose reference point.
"ccordin& to 176.53, is within 50 miles of the principal

:adend of Countl)' Cable's Greens Fork. Indiana cable
.ystem. Accordingly. WPTD·TV meets the Commission's
definition of a qualified local noncommercial educational

1
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3. Dim&ftsion's Septcmber 16, \993 Opposition does not
dispillt that WP'TO is a qualified NeE SUtio", b~t it main­
cains that ufttil NCh tim, as WPTD provides alood qUIll!)'
sipl at DimcnaloD's hcac1end the Itadoll II not eli&ib!c 10
be carried. Dimension arpa IMt it bas l'lputed.ly Q­

praMd iu willi~ptlSS to .now W'PTD 10 provide the
equipftle!lt~ to ensure a aood quanty liplolt and it
willidd lbe ltltion ill tony-the eII)'I oncc tbe equipmcn, is
ill pllce, Ko...,.r. Dimension disacr- -itb WPTD'I con­
lando" thai the station is onl, obliptld to reimburse
Dimension (Dr the cost of the .-el"'Y equipment. Di"
aCftSioIl _Is thai It shoa&l4 be lncumbcftt Gpon the re­
qUCSllnl IIIdon to ,ro'icle the eqllipmeDt .nd it ~u.tI
Wt the CommiDioft explicitly Rile this In la decision.

4. WPTD'I nIpOftIC lDCSiClles &bac Oft Sept.mber 14,
1993, the ,.de lIreed ltJ .lephona Wt wnD would
pUrcUl& I UJ a piA ptnna INS • ~pllfitr to
na1fJ Iu slpal dcftdcne, at Dimeuioo s budtnet. ID"
deed, WPTD lWeI that Ie ordend the equipment OD Sc~

limber 20. 1993. with an apec:a.el! deU.." Ute in 3-6
weeki, Upon lu IN&Illatlon, Dimeulon asr-s that it will
be reqwred 10 add WPTD wittl.in 45 days. Dapite the fact
lbIl ill this iDlW\CIt Wnt) ecr-t to p\llCbue tbe eq\&i~
lDelll • nq~a&c4. it dillereu with Dimension"1 mw \bat
• Ulc9il10D aQoD should be nquired to purc!we ..y
I\eIICIIIUJ equipmeDt. rat.hcr dian p~i4& ,.imbu,.rnaDI
'or COIU, In III IMLanca. WPTD hal aacouDtued IDllly
cUle IJIWIl operatOrs tblt prlrer to lua, their own equi~
meDl. DilDculoJl's ftqWftfBent is 100 nanow an4 woll1cl
JAhlltlt f\alW"l acpdatiOnl Iletw8tn ..,• .won ..UoDS .ltd
cable operlUlft. ThereIDra. the FCC IboWd not renckr Uti!
tJPe or urupm••t ft"""·'or,. Finan,. WPTD points out
&hal DilMNioA bas made DO mention iD .., of ill ne~
doni thaI 1& wiD carry WPTD on<baDnaJ u requesled.
WPTD nqYIIIS tIw the fee Gpbold aDd eDlorce its riPt
to such caniap.

5. On O:tDbcr 21. 1993, Dimension submifW1 I second
OpposldoD to WPTD', petition. II utes· WI ahboulh the
problem wit.b lipal cpality has Me ~1..s.·1hc line of
dwl.Dc! pcaitionl"l rem.lAs aD Ira of COIIWltioD. Dim.~
Mil IWrI WC caniap of WPTD on<haAac1 would f'CS\a1t
In ....ra1 Iarioua aDd IUbllDtial ..chDicaJ COJftpUcatiou
aDd would caue potcndaJ iD&erfcrncL Dimension SClt.
tUt cUucl 16, the chaane1 OIl wbic1l W?TD broade:au
owr-tM4lt. is tM aeroa.autical fnqueDCJ Itud OD which it
••5neai • • aarrDW. 101.,... of S tHI, Pllrsu.ant to
f76.612(aXl) of tM Aula. Nl&UDI the OftoClaanDcl require­
IMft&, DimtllM" coat.... 'INMIId .. .-rt1 bnpoalble
UIIa&~ lIIaiPlDCIlt • &be IIIMI prCI~.or d","
nIluJrtd ID CII"I'J • otkIr alpa1 OD dIuad 16 hu twO
IacaI aK'iUlton wtUQ wiU .. UJd 1M S kill IIOlcraDCl.
To tU\U'C ..buu" Oimcuioft .... _ it would be ....
qtU.... ID tither 1)p~ ~ lht cU1IU1 16 pRlCllllDf to
a ClImb ICDUIIOf .... of S6IOO. or 2) dcmodldltl aDd
lDOCSulaIe 1M lip at • _ of 15300. Ia addition, It
CODtlD... fltn.ur _bJcaJ --UIcatiou. IUC II addi"
tloul trapa, brKua ad .,. coD.Dlll:tDn. would be n..­..., 10"1, 10 CI"7 W"'I) oDdwmll. DiJIlcnsion
maiDca1na t.ba& all of this would COlI approlllirutllJ 131.000
or S4.30 per 1UbcrI_. FllnMr. It '-... It liMl, lhIl t.be
IddILionaf In.. u4 -,. CDIlJ'lCll::\Ors would iIlcr&UC sipl

Complaioc e>r Gratct o.1'0n
Public T.letilioD apiNl
Chillicothe Cablrrision dbe
Dimuaion C&bte ScC""iccs

Wo,.dll."craJ C..UlIlUlka&IoN Com_.5oD
WIShln.... D,c:. 20554

1. On Aurusr 26. 1993•• .-ition on _half of Gruw
Dl1COn Public Television. UClIIft* of Tel.visloft IrDIdcUI
Seal~1\ WPTD (E4~., Ch. 16), D'l'0Il, Ohio, was !Jc:cS
will tJ\c Commission tIIimlQl that Chi1llcothe Cablnisloo
dbe Dimenaioll Cable Scnices (-Dimension-). operuor of
I cabll telrtilioD l)"lcm IeT"linI WuhlnpoD CoW1 Ho".,
BloominpW'l- Sabia.a. Jc!e~o¥iU•• Mllllllll"ille. oaa.
Unioo, and POrUou of OintQlI County. Obio, laid de-­
eliDed to can, tb, atlOD, ."CD thouch the citJ of UcuIc
of WPTD is withiD fifty mU. of tM I)'S&Im'l principal
IacldcDd IoQIcd at 1.at.inade 3~l'3'" and tDnpU,ade
13'21'37-. aDd Lb, JWiOD II thuclorc I -1ocaJ- sipaJ
wilhin tbt maniDa of SctioD S of the Cabit TeJrtisiOD
Couumcr Protection and Compeciuoo Aa 01 1992. hb.
L. No. 102·385, 106 Scal. 1460 (1992). WJ'11) also Net.....
tbal thl CommisliOD DOl only orda DimeDlion &0 ctrf1
dac lipal. bw I1ID order tbe .,scaD to carry it 00 Q'!IMl
16. d\e dlaDul OD -lUc.h it bl"OW1culS owr4...ar. 0,.
posUioDlIO this peLitlOIl we,. IiJed on Septembc 16.199)
UCS OCIober 21, 1993. OD behalf of DimlftlioD. • wbicb
WPTD .. "plied.

2. b .pport of ItI requ-. WPrD ._ that II ..
~ bJ DimcuioD Oft April 26. 1993, IMt It dkl ..
'f09k1c • pod Ilull" alpaJ at DilMUioft'l ...........' .,.
Ienu daced MaJ 21. 1993. wnD IIItei that II ...., ..
bear tbe COllI or proYld1ll& &he prt1mpllflcr .-aatJ 'ID
pro.we I pod qlWltJ Cpli. ht ia I .r...... 25. 1993
nIpONI, DimeDJio" placed .~r.l ooDditionl OD "tJPI.
.. and oWJlenAip of tbc pro~ equip_IlL Oft July 27.
1993, WPTD 1D.4ic:ara thet u nit&ntld lea ."..mnt 10
Mar &hI COIlS of the eq&llpa'lCftt lad &LID acr-s to UII •
BJoDdcr-ToDpa SCMA-\Ab 10"'-1\0_ 25-41 p....pIUlar.1I
1111) rtq'*lld to diE. &he propoul with Dhn_oD.
howe,., W1'TD _111 that DimeD&ioft uither awpoa4e4
to this 1'IoIl~" Dor coftllftCDccd carriqt of lu I&I&ion.

• GO 001989
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_up on its IJUCm, Ihus ~c:reasiDI the ')'St.m's monitOr­
lD,lnes _nleDaDca COIU lA this uu.' FiNlly. Dimension
-Pel lhIllM UK of tnp. WOl.lJd N\tt I fttpLivt ..rlance
dfCCl of S dB 01\ the slpl qualily of edi*:eftl cUAnelJ,

• particllwl, the touad C&lTiu. Thb collid CllolSC problems
lor Dimalsioa ill m.et1nl the FCC .1U1! carrier IcYtI
I&Iadatds dw require cable operators to lMintain an lural
siaaal ....11 10 and 17 dB bek)w the -.ociated ~isual
IipaJ left!. DimeQlion ClOnc1llrSu. chcl"Ilore. WI 'WbU. it
neopila l&s obJipuoft to boDor WPTD's oll-ebannel ear­
riap ~.... tc should be DOC requirwl 10 do to bI this
NCuCc dlle 10 tbe poten&1&! problems. II ICaIlds prepared

• II) discuss aJlarud9c cbaDncl positions with WYI'D 1& aIlJ
time.

, 6. WFI1) Nllaau tbat the CollUftission Ilrikc DimeJh
doll" -.mel opposition u dllpUcatitt and untimalJ. II
8ftn tMc DimCAlioD bad ample opponu.nll, =rIiII the
iIIuc of a1Iepd tKhnjcal aDd ClCICl ob)ecdons to oD<MDftel
ClITia" ill ill $cp&lmbtr 16. 1993 1Wftc. Should the FCC
consider eM arpmcnll railed iA this pludmlo ho~r.

WPTD coDlends that DimeArion" c1abu arc
aDSl&bsWWalcf and it has pronded DO njdeDce tbat clear­
ly del'DOastrl&llS thai it caDOOI lDeet Ihis req\linment. Scr
Pancraph 91 or the Repon .u Orde, ill NM Doc~1

'2·2$9, • FCC R:d 2965 (1993). WPTD upes wllbere is
no "A&blteLial _hNeal or alpal ICCwiry problcDl" .itb
rqard 10 Dim.tWoD'S .roftlutical freqllCB'J bind con­
cenI. DimeDSion IldrnitJ Wt the ItChDolol1 is rudily
available to eUI&,. WPTD oftoChann.l carriqe. WPTD
should lMrtfon 801 be ,.M1iIed t.c.aue cable .,stellUl,
IUdl • DimeDSioa. be.c ChoseD the freqUCDCY ltalWS of
118-13& MHz for chanDels 14-16. Moreover. tJle majority
of Ohio aDd Iad.ia.ca cable operators which carr, WPTD
011 chaDnel 16 ba~ madc lCluipmeDI modifications at their
oW!' apcuc..J WPTD ~tes &hIt DilMrWoD'1 COS! cstimaw,
withow Aanher documerllatioa, are inadeqUiU' aDd poIIi.
bl, hiper ibM IMCmlry.

7, Funllu. il ID&inwu WI it would be apiUI the
inlaru of lb. 199~ Cabl. Acl 10 nquirw aD Na ..tion to
ply for I cable .,stem's unracsa ift pllal ill cimuDltlftCCl
of Ibis kiDd. TJte cqlliprncDt ......" for Oft<h1JlDC1 car·
NIe. 1""" WPTD. lboWd ba couicl.red I bv.sinas ia...•
mellt by 1M abl. 11Il1lll. IlOI el. ltI1ioa. In 1M
C~ 0rW ill ItIM Dot,", 91·2J9, • fCC JtaS 4142
(1993), tJw ComlNDion Ihnilct I utioa', .,.nduuw to
situations of 10. aipal 119&1. WPTD hal IlrDl:ly acr-d 10
mew &bole apcftICS ill LbiI 1DI&IDCt, f"nblr. WPTD CDft­
tIadI daat Dimnlion'l _r1~1U • 10 IlddidouJ ..ui~ .
...ot MIds.IiJNlIeak,ap coaceru aNI aJlcpd IIaccI Oft
aWSto qlllJity are au specu1l&M, IUlpenuasi.. IDd eot·
coDSideNd sufftdeDl .. dan, In on-chatulel carriqe ....
quelL Sec JtcpoIr at 0'.,. """•. II '.rlFlpb '1. WPT1)
poil\ll CUI &hat I) 1111 of &he ..ulplD"" ched ~ DiJneuioll
II aJready ill UK OD 1M JJIWft, 2) • po&IaciaJ ~r IipaJ
-bit aisu aD)' CUnc a ClIble II etat 10 l_n nps or
..,.ipman. IIId ) PiJMnIioft', lDepd •...li"" diet­
lrJWDad II uacccp'Ab" without f&lPPOrt1n& _ ......

I Dtansioa .... lUI U_ oils rcpanaWe ............
.,. CDftllCtOn, • WlU U .. 101' of Itl .,.,lce ca1lL
I WJ'TP nc1Cl1D lIUacrIa1s 6'0111 Sci'IIlllc·AtlUll ad die
NCTA wllicb dlllC'ri!ll 1M ....-ilUla _IIAi,.... 10 _pt,
wid! p. FCC. tlCblIlcaJ naa...... •
• AI na'" lD ParaF"'~ .1 III 1M Ill,.,,, p,l Or*r.......
-WI do IIOr .Ii•." IUt lac:eo'Uieaca.lIlllbdq,nIbIau. 1M
..... 10 ....sill" .... buk \ier _ IU~ 10 ....e., -"l.

lion. parti(ularl)' whcn WPTD is aired on I:~nnel 16 on
other D.YLoD area cable ')'Stems whhoUI limilar com.
plaInts, 1n coDchwOD, WPTD requests t!\at Ibe FCC dis.
miss Dimension's arcumtnts Ind order It co t&rry WPTO
olK!l&nDcl u reql.llred by the !lules.

I. We are DOt persu.adc4 by Dimension's requcst lilaC che
fCC czpUcIU, "'lui,. cJw Iftr eqwpmenr naded to cor·
rect che nc:cpdOI1 or I poor qualit)' Ji"", be purchued by
o.c ttk~ll stllion requesdlll carriap. The Rrpon MIl
O'M', .,,., III parqnph 104 ata &hat -Pllnher, we
FDeraJly acr- wilh cablc intUUU that it is the television
..tion's obliplloD 10 bear the CIOItS usoc:latcd wilh
dcliwerilla a &ood qualiry lienal 10 the s,stem's principal
IMIdend." (cmplwis supplied) Ouefall)', therefore, .e
would apec:l lbll, onee thOle COSLS MVe been delcrnUlIed
10 lbe ...n ...• .cilfacdon, the cable operator be the cntit:J
",pozWble for whitner modifications Ire necessary since
lbe facility 1s uader its CClDCroJ. HO'llrnar. if tke p.nics ID
desire the, are ". to make .....~r ....m."ts ckey ...un
in ~is reprd.

t. $eclio!l 614(bX6) of ,he 1993 Cable Acl permits a
..u.sI<&rT)' ItaUOII 10 elecl ill o••r-tbe-air 'hannel nwnbcr
• ill channel position on I able tySIem and Wl'TO has
properly chosen its ~~h...lr channel. F'lnher. lhe Com­
..illion U& ..ted prnioUlIJ Wt cable 0PCNIOrs m~l

comp" with the cballne' posltioniDa BqlliremelllS, absent
a compellln. tKhniW I'CUOO,' Dimension has failed to
make ,udl a d.IDODstntioll. Tbe Commission specific:aU,
beid dW Ute Deed 10 replace traps. or 10 reconflpe the
"ie der, or to Ift&b IICbnic:al cbaDps are "MUll:J not
FDI&NIs lor "1"'. Ca.rrlap of tel..-isioll mnons, such.
WPTD,Oll I chuMl klcIted hI tbc leronautical fre.qUCDC,
bend is I colftmOIl practica in til. cable Indu.stry, Dhncn·
liOD Iw failld &0 dtiftoftSU'lla ho... ill caniaae of WP'TO
Oft cbannel 16 wowd ift~tv. an,. special cir;umstances
")'ODd the 1lec::eaJr, of almply lMCliD. lb. Commission's
IIChDIcaJ 1tI1WIards. ID .bis nprd, IU cat-Ie opcnlon are
rtq\lired 10 roudAeIJ lIIolll1or their l)'Iletnl to deleef and
correcc sipllJ lMtaI' problems ia complWac:c .ith the
COmmiuioft', IIduueal rule. See 116.601 II ,.". of the
COmmiaioll', Rula. FutU.r, StatioD wnt)·s ob'iptioN
to pro9id, I pel qwa1ifY lipal SlOp at Ihe point Where
suds ill dcU~rcd 10 Dimeftlion', cab.. raJnision I)'Stem's
ltudeDd. WPTD .. UDder no obUPUoll 10 PlY for the
ftOOCIIUl ..u(pmlac UoIId by tbe cable .,.e"' 10 process
ad diluibwa WJ'11)', sipa1. Sa M-qon W 0,." 1IlP'"

10. Acco1'dJ.D&lJ. In IIPI of tbe .... we do DOl bdJc..
CUt ••,.r Af tk IDUIl<any nat. with nsp&CI 10 OJ·
.eDlioD", .,.elll IU¥UaI Yt'uhin&ton Court HouM,
IJoolDiapufl, Sabina, JdlrIOlI'l'iJJt, Mll1edJtYlJJ., Octa,
Union. and pordo_ of Oiaaoo CoUJllJ. Obio, JC1'WS tbl
public .....

11. WPT1)', pacitiOD, Ihercfan, ..bl.... WI il as en·
titled 10 carriap 011 1M l7S&em ..mill WahJlICl0ft COlin
Ho.... and I\&ITOUDdiftJ ~mflluaiti. aDd II has rcqu~ted

carriaIt OIl ill O9ltroQHlr two.clCllt ~ftMl. • it i5
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pe1'ft\itted to do Illlcier Section 5 o( tbe 1992 Cable AcL
AccordincJY. U\e petition filed Au~usl 26. 1993, by Gruler
Dtytcn Public T&levision IS CRANTEO. punuant to Sec­
tion 615(j)(3) (47 U.s.C. 535) of the CommuJlications Act
of 1934, IS amended, and Chillicothe Clblnision dba Of·
IDCNloft cable Smicu IS OJU>EA!D to commence car­
ria. of WPTD on cable ell,nEl'! 16 torty·five (45) Q)'S
from the nJeue date of \.his a,dt'.

12. This .etion is taken pursuant to authority clelepled
by Section 0.321 of the Commission'. Rules.

FEI>E,RAL COMMUNICATIONS COMMISSION

-.
'NUlia.ln H. Johnson
Deputy Oi.f, Cable Semcl5 Burelll

GO 001991



Federal Communications Commission

Before the
Federal Communications Commission

Washington. D.C. 20554

In re:

DA 93-1603

Complaint of Greater Dayton
Public Television against
Paxton Cable Television. Inc.

Request for Carriage

CSR-~O:!8-M

OH:!O:!4

MEMORANDUM OPINION AND ORDER

Adopted: December 23, 1993; Released: February 16, 1994

By the Chief. Mass Media Bureau:

1. On At!gust 26. 19Q3. a pelition on behalf of Grealer
Dayton Public Television. licensee of Television Broadcast
Slat ion WPTD (Educ.. Ch. 161. Davton. Ohio. ""as filed
with the Commission claiming lhat'Paxlon Cable Televi­
sion. Inc. ("Paxton"). operator of a cable television system
serving Midway. Ohio. had declined to carry the station.
even though WPTD is wilhin fifty miles of lhe s~stem's

principal heaJend localed in Midway at Latitude 39 36'33"
and Longitude 84°0·0 1". and the station is therefore a
"local" signal wilhin the meaning of §S of the Cable Tele­
vision Consumer Protection and Competition Act of 1992.
Pub. L ;-.10. 102-385. 106 Star. 1460 (1992). WPTD requests
that the Commission nOI only order Paxlon to carry its
signal on the cable syslem. but also order that the syslem
carry it on channel 16. lhe channel on which it broadcasts
over-the·air. No opposition to lhis petition has been filed.

2. WPTD's pel ilion eSlahlishes that it is enlitled to car­
riage on the Mid",'ay system and it has requested carriage
on its over·the-air broadcast channel. as it is permitted to
do under §5 of lhe 19Q2 Cable Act. Since no other plead­
ings have been filed in this malter. the complaint filed
August 26. 1993. by Greater Dayton Public Television IS
GRANTED. in accordance with §615(j)(3) (47 U.S.C.
1535) of the Communications Act of 1934. as amended.
and Paxton Cable Television. Inc. IS ORDERED to com­
mence carriage of WPTD on cable channel 16 forty-five
(45) davs from the release date of this Order. This action is •
liken by the Chief. Mass Media Bureau. pursuant to au­
thority delegated by 10.183 of the Commission's Rules.

FEDERAL COMMUNICATIONS COMMISSION

Ro~' J. Stn..art
Chief. ~ass MeJia Bureau

1
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

FEB - 9 ~994

David M. Fogarty, President
Greater Dayton Public Television, Inc.
TeleCenter
110 South Jefferson Street
Dayton, Ohio 45402-2415

In re: Greater Dayton
(WPTD)
CSR-4029-M

Dear Mr. Fogarty:

On August 23, 1993, you filed a petition for declaratory ruling
on behalf of Greater Dayton Public Television, Inc., licensee of
Station WPTD (Educ., Ch. 16), Dayton, Ohio, claiming that Time
Warner Cable had not only declined to carry Station WPTD, but
also refused to reposition the station on channel 16 on its
system serving Union City, Ohio and Union City, Indiana .
Subsequently, on November 3, 1993, you requested dismissal of
this petition as Time Warner has agreed to carry WPTD and
reposition the station on or before January 1, 1994.

In view of the foregoing, pursuant to 50.283 of the Commission's
Rules, the petition for declaratory ruling filed August 23, 1993,
on behalf of Station WPTD is dismissed.

Sincerely,

Ronald Parver
Chief, Technical Services Branch
Mass Media Bureau

GD 000612
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

DEC \ 4 \993
IN REPLY REFER TO:

4620-SP

David M. Fogarty, President
Greater Dayton Public Television,
TeleCenter
110 South Jefferson Street
Dayton, Ohio 45402-2415

Inc.

In re: Greater Dayton Public
Television, Inc.

(WPTD)
CSR-4030-M

OH0914

Dear Mr. Fogarty:

On August 26, 1993, you filed a petition for declaratory ruling
on behalf of Greater Dayton Public Television, Inc., license f
Stat~o (Educ., Ch. 16), Dayton, Ohio, claiming th Time
Warner e had not only declined to carry Station WPTD, u

'---~~o~refused to reposition the station on channel 16 on its
system serving Oxford, Ohio. Subsequently, on November 3, 1993,
you requested dismissal of this petition as Time Warner has
agreed to carry W~TD and reposition the station.

In view of the foregoing, pursuant to SO.283 of the Commission's
Rules, the petition for declaratory ruling filed August 26, 1993,
on behalf of Station WPTD is dismissed.

Sincerely,

Ronald Parver
Chief, Technical Services Branch
Cable Services Division
Mass·Media Bureau
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON. D.C. 20554

,...
~.,.. '

David M. Fogarty
President & General Manager
Greater Dayton Public TV
110 S. Jefferson Street
Dayton, Ohio 45402-2415

IN "EPlY "EFEIl TO:

4620-SP

In re: Greater Dayton Public TV
(WPTD)
CSR-4038-M

Dear Mr. Fogarty:

On August 27, 1993, you filed a petition for declaratory ruling,
on behalf of Greater Dayton Public TV, licensee of Station WPTD
(Ind., Ch. 16), Dayton, Ohio, claiming that B&L Cablevision had
declined not only to carry its signal, but refused to carry it on
Channel 6 on its systems serving Port William and Bowdersville,
Ohio. Subsequently, on November 29, 1993, you requested
dismissal of this petition as B&L Cablevision has agreed to carry
the station on Channel 6, as requested.

In view of the foregoing, pursuant to §0.283 of the Commission's
Rules, the petition for declaratory ruling filed August 27, 1993,
is dismissed.

Sincerely,

Ronald Parver
Chief, Technical Services Branch
Cable Services Division
Mass Media Bureau
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Federal Communications Commission DA 94-1026

MEMORA",-oL"M OPISION A~'D ORDER

By the Chief. Cable Services Bureau:

Before the
Federal Communications Commission

Washington. D.C. 20554

1. On October ~. 1993. a petition on behalf of Greater
Oavton Public Television. licensee of Tele\ision Broadcast
Staiion WPTO (Educ.. Ch. 161. Oa\lon. Ohio. v..as filed
v.. ith the Commission claiming that Sammons Communica­
tions ("Sammons"). operator of a cable tele\'ision s~'stem

serving Conners\·iIle. Indiana.' had declined to carr::-' the
station. e\'en though WPTO's city of license is v,'ithin fifty
miles of the sy~tem's principal headend localed in
Connersville at ~. Latitude 39"37'55" and W. longitude
85°00'10" and the station is therefore a "local" signal vdth­
in the meaning of §S of the Cable Television Consumer
Protection and Competition Act of 1992. Pub. l. :"0.
102-365. 106 Stat. l~oO (1992). WPTO also requests that
the Commission not onl\' order Sammons to l:arrv its
signal. but also order the 'system to carryon Chan nei 10.
the channel on which it broadcasts over-the-air. An opposi­
tion to this pelllion has been filed on behalf of Sammons
to \l,hich petitioner has responded.

2. In support of its petition. WPTO states· thaI prior to its
formal request for carriage on June 1. 1993. il was in­
formed by' the s~'stem's previous owner. Cardinal Commu­
nications. Inc. ("Cardinal"l. of its station's signal strength
deficienc\" at the Connersville headend. At the same time.
WPTO indicates that it ~"as also informed of Cardinal's
concerns O\'er the possibilit)· of increased copyright COSIS
should WPTO be carried. In its June 1. 1993 lener. WPTO
agreed to indemnify Cardinal for any increased copyright
costS once specific estimates ""ere supplied and asserted its
right to carriage on cable channel 16. Cardinal subse­
quently presented an estimate of the expected copyright
costs.~ as well as signal quality readings performed on June
15. 1993. ""hich indicated a + S dbMv (or -44 dBm) signal

level for WPTO which meets our standards.J ~oreover. on
the test sheet accompanying the engineering study. Car­
dinal answered affirmatively to the question as to whether
the station met the signal quality standards. Despite this.
however. the syslem requested that WPTO pay the COstS of
installing the equipment necessary to receive the station at
its principal headend.~ Further. the system sought payment
in advance for both the copyright fee and equipment cost:
as a condition of WPTO's carriage. By letter dated July 10.
1993. WPTO rejected both of these conditions. After the
s"stem was sold to Sammons. it also refused to carrv the
siation until such time as it is reimbursed in advance for
the costs of additional equipment and copyright liability.
To dale, WPTO states that it has not been added to the
Connersville system.

3. In its response. Sammons states that it has had on­
going discussions regarding the carriage of WPTO. but the
station has never been carried on the Conners\'ille SVstem
in the past and no equipment is located on the io..er
which would enable it to recei·..e the signal. Sammons
maintains that the Clarification Ordtr in .\f.\f Docket Sv.
91,159. 8 FCC Rcd ~ I~1 (1993). requires the broadcaster.
and not the system. to bear the cost of any specialized
antennas or equipment necessary for the re~eption of a
signal. It argues that in this instance il is only aSk.ing
\VPTO to pay' for the COSt of the antenna while Sammons
states that it will buy other necessary equipment. Finall~.

Sammons emphasiz.es that it is not unreasonable to require
WPTO to pay' the expected copyrighl COSts for its carria~e

in ad\'ance since Sammons will be ultimately responsible
for such costs immedialely upon adding the station.

~. WPTO states in reply that the Clar;'fication. suprJ.
requires a broadcaster to reimburse a system for equipment
only in instances where such equipment is necessary to
enhance a station's signal qualily to enable it to provide a
good quality signal. In this case. WPTO avers. test resui!s
ha\e shown that il prO\'ides a ~ood quality signal to tt,e
Con ners\ ille heauend. Therefore. it insist>. it is nOI re­
quired to pay for the cost of an antenna. Finally'. WPTO
maintains that since its prediCted Graue B l:onlour encom·
passes the entire communit::-· of Conners\ille. the only
copyright liability thai might incur from its carriage on
Sammons' s\stem would be for a communil\ that falls
outside the Grade B conlour. :"e"ertheless. WPTO reiter­
ates its willingness to pay any such COstS. bUI insists thaI
the Commission's rulings in the Report olnJ Ordn in .\t.\'
Docket So. 92-259. 8 FCC Rcd 2905 (19931. and CiarifiCJ'
lion. supra. do not require it to pay anticipated costS in
advance.

S. We are not persuaded by Sammons' request that
WPTO be required to reimburse the sY'stem for the COSt 01
an antenna to receive the signals. The Reporl and Order,
supra, at paragraph l~ states that "... v..e generally agret
... that it is the television station's obligation to bear thl

costs associated ""ith delivering a Bood qUlllit.\· sigllll/ to tht
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I The Connen\'ille system was operated by Cardinal Commu­
nications. Inc. up until JUly 22. 1993. when·it 'I.·as purchased b)'
Sammons.
~ On June 10. 199~. Cardinal indicated a copyri,ht fre of
approximately li.383.~ per six months period. but after discus­
sion ...ith WPTO aireed that the amount of 11.110.0&8 per six
months "'as a more accurate fiaure.
) A sWldard of -IS dBm was established as a minimum for
determinina the I\'ailability of UHf' commercial stations It a
cable system's headlnd. Since these standards Iddress the issue

of Ivailability of I st3tion's signal. consistent ,.,·jth Conlrm'
auidance with respect to VHF and \:HF commercial station
availability. we Me no reason not to utilize the same Standards
as prima facie teSts to initially determine 'I.·hether a ~CE station
rrovides a cable system witb a JOOd qUllit)· signal.

In a breakdown of the COSts associlted ",..ith the purchlK of
the equipment necC5l11)' to add WPTO to its system (i.e..
preamp. dish. etc.). Cardinal indicated thlt it would COSt ap­
proximately 1l.IbS.33.
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"system's principal headend (emphasis supplied)." Further.
at paragraph II of the CJ4rificatiofl. supra, we state that
"cable operators may not shift the costs of routine recep­
tion of broalleast signals to those stations seeking must·
carry status." In the instant case. Sammons does not
dispute that WPTD provides a good quality signal to its
headend. Therefore. WPTD is nOt obligated to provide the
cost of any equipment Sammons feels necessary to receive
its signal. In addition. as we stated at paragraph 114 of the
RtpoTl and Ordtr. supra, "We ... belie'ie that it is reason­
able (or a cable operator to receive a written commitment
from a broadcaster that ensures that the [copyrightI pay­
ments will be made once the actual amount of copyright
liability is determined." WPTD has satisfaclorily met this
requirement. Further. at footnote 19 of the C14rification.
supra. it states that "... a cable operator may not demand
ad\'ance payment of estimated copyright fees as a condition
for broadcasts to retain must-carry rights." As a result.
Sammons cannot deny WPTD carriage on this ground.

6. WPTD's petition establishes that it is entitled to car­
riage on the Connersville cable system. and it has requested
carriage on its over-the-air broadcast channel. as it is
permitted to do under §5 of the IQ9::! Cable Act. Accord­
ingly. the petition filed October 4. 1993. by Greater Dayton
Public Tele\ision IS GRA:--;TED. pursuant to §61Slj)131
Hi l:.S.c. 535) of the Communications Act of 1934. as
amended. and Sammons Communications IS ORDERED
to commence carriage of WPTD on cable channel 16 forty­
fh-e I~S) da\s from the release date of this Order. This
action is taken by the Chief. Cable Services Bureau. pursu­
ani to authorilY delegated by §O.3:! I of the Commission's
Rules.

FEDERAL CO~~t::-;ICATIO:-;SCO~tMISSIO:--;

\feredirh J. Jones
Chief. Cable Services Bureau


